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“fully acquitted and difcharge| in like manner as he wagner if 
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And in thefe cafes, tho it be found per infortunium, or /> defendenda. ~ 
upon the’ fpecial matter fet forth, yet this {pecial matter muft: be | 
corded, for tho it be not fuch a felony, as hath judgment of life, yet 
it is fuch an offenfe, as gives the forfeiture of \goods, «and therefore 
they may not find a general mét guilty, but muft find the fpecial ra 
ter, and leave it to the court to judge. 
At the feffions at Newgate 16 Car. 2. upon the evidence 

£303] it appeard, that 4. a boy riding in the ftreet upon an horfe, 
B. another boy whipt the horfe, the horfe ran’ away againft the wilt 
of 4. and ran over a child and kild it, for this 4. was indiéted of 
murder by the grand inqueft, and the jury found him generally noe 
guilty; the court was in doubt of receiving the verdi@, becaufe it 
was per infortunium, and fo ought fpecially to ‘be found, but becaufe 
the corener’s inqueft had found the fpecial matter, and concluded it, 
ds in truth it was, per infortunium, which prefentraent 4. was ready 
to confefs, that fo he might have his pardon of courfe, the verdict of 
not guilty was recorded, and fo it was faid was the ufual courfe in 
that cafe ; but it was agreed, that if 4. had of his own accord put 
the hoffe into fpeed, and he had fo kild the child, it had not been 
per infortunium but manflaughter. Richard Pretty’s cafe for killing 
Anne ‘Fones. 

But now fuppofe the prifoner kild the party, but yet in fuch a way 
as makes no felony, as if he were of non fane memory, or if a man ~ 
kills a thief, that comes to rob him, or to commit a ‘burglary, or if 
an officer in his own defenfe kills one, that affaults him in the execu- 
tion of his office, which are neither felony nor forfeiture, whether is, 
it neceflary to find the {pecial matter, or may the party be found mat 
guilty? Fofter 265. 

And I think, and fo I have known it conftantly-practifed, the party 
in thefe cafes may be-found mot guilty, and the jury need nd} — the 
fpecial ‘matter. 5 ite, aR 

And the reafon is, that in thefe cafes there is neither felony. — 
forfeiture. 

And this is in efe& declared by the ftatute of 24 H. 8. aie “if 
“any attempt to commit Navies robbery or burglary in or 
« any common high way," the manfion-houfe, &c. and the evi ~ 
“ doer be) flain, and if the by verdi&t ‘be found or tried, the 
“ flayer thal not lofe any goods or chattels, but ‘thal thereof be 


“he 
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“« he were lawfully acquit of the death, ” and accordingly ruled. in 
C¥éper’ seafe, P. 15 Car. B.R. Croke, p. 544. eye 

But it is ufed in fuch cafes (and prudently enough), for e 
the coronet’s jnqueft to find the fpecial matter, and the bill [304] 

_of.indi€tment of the grand jury to be for murder, and to have the 

party arraigned upon the bill of indi€tment, and to be acquitted there- 
upon upon trial, and to enter the acquittal upon the bill, and then 
to confefs the coroner’s prefentment, and to have judgment alfo 
thereupon ; thus it was done in the cafe of Richard/on keeper of 
Newgate, who kild Hyde, that had committed a robbery and made re= 
fiftance, that he could not be taken without being kild. 47. 25 Car. 2, 
at Newgate. 

And therefore, where 2 thief was kild in purfuit becaufe of neceffity, 
if the {pecial matter be found, the killer fhall have judgment, qudd 
eat fine die. 22 Affiz. 55. Coron. 179. 92 E. 3. Coron, 258. 26 Affix. 
23. Coron. 192., 22 E. 3. Coron. 261. and the feafon is, becaufe it 
is no felony, nor caufeth any forfeiture fo much as of goods, but is 
a juftifiable a€t, and fo differs from /e defendendo, or per infortunium, 
which give a forfeiture of goods. 

And fince in an indiétment or an appeal of felony the defendant 
cannot plead’a juftification, he fhall have the advantage of it upon the 
general iffue pleaded. 26 H. 8. 5.6. 31H. 8. B, Appeals 122. 

Yet vide 37 H. 6. 20 & 21. per Needham upon an inditment of 
murder the defendant may plead, that in an appeal before the con- 
ftable and marthal of treafon he being appellee kild the appellant; 
yet in that cafe it feems, if he pleaded wot guilty, he fhall have adyan- 
tage of that {pecial juftification upon evidence. 

But [notwithftanding ] this, that I have faid, where the matter atfelf 
appears not to be felony, the prifoner upon not guilty pleaded may be’ 
found met“guiity, without finding the fpecial matter, and pstmt. 
ruled. “P. 15 Car. 1. Croke, p. 544. 

~—Wt if the coronet’s inqueft find not the fpecial matter but murder 
or manflaughter, and the prifonct is arraigned upon it and plead mot 
guilty! and upon the evidence it appear, that the, prifoner kild- 4 ; 
man, but in fuch a manner as makes no felony, asa thief 305) 
that affaults him upon the highway, or a thief that refitts [3 
the arréft, in this cafe the jury cannot find a-gencral not guilty, but 
muft find, that the prifoner did it, and the manner how, i. Piedra 
ee ga ic nik ce ama: (ti 
And 













~And the reafon of the difference is, be 

jory gives a verdict of not guilty gen 
the fa&. But where 3 maa is arraigned, upon the coroner's inqueft 
fuper Vifum corporis, and pleads:not guilty, if the jury acquit the pri- 
foner by not guilty, yet they mult inguire who, did it, for here ihis 
apparent there was a man flain, becaufe the coroner takes the inqueft 
upon view of the body, and if they fhould find him generally not 
guilty, and yet fhould upon their other inquiry find he kild him, it 

. would be a contradiction in itfelf, and therefore in this cafe, they are 
to find the {pecial matter, and thereupon the court fhall give judgment 
for his difcharge. 

Many fpecial verdicts have been found, as upon the ftatute of ftab- 
bing, fo upon the point, whether murder or not, but it is difficult to 
find them fo that judgment may be given for murder, becaufe there 
are fo many circumftances required to be found, that if any be omit- 

» the e verdict will fall only to manflaughter, . 
havetrarcly known upon any fpecial verdi&t, where the queftion 
was murder or manflaughter, judgment to be given for murder (d), 
but commonly for manflaughter or fe defendendo. Tutius erratur ex 
parte mitiori. 
Burn, Tit. Jurors, feét. 53 
(4) There have been however feveral.in- — Anchy's cafe, Trim. 14 Geo. B.R. all which 
ftances, wherein it has been done, wiz. were fpecial verdicts, and the court micd 


Mackally's cafe, g Co. Rep. 0, a. Maw- them to be murder, 
Gridge’s cale, Hill. 5 dnn, BYR. Kil, 120. 





{s06] CHAP. XLIL 


~ Concerning the mifdemeanors of a and their punithiment. 


TF any of the jury eat or drink without Jioante of the court tefore_ 
they have given up their verdict, they are fineable for it. 
- But tho it -be got at the charges of either party, antiently j jt was 
held it would avoid the verdi@. 2¢E. 3.244. ~~ 
But at this day the law is feted, that itis only a (i Sdibeniin fine- . 
able in them that do it, but avoids not the-verdict, at 7. 29. 
fe). 208, 7. iar: Bo Ba AO ie ee, 
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But if it be at the charge, for the purpofe, of the prifoner, and the 
verdi& find him guilty; the-verdict is good ; but if they find him mot 
guilty, and this appears by examination, the judge, before whom the f 
verdict is fo given, may record the fpecial matter, and thereupom 
the verdi@t thall be fet afide, and a pew trial awarded: 14 Hl. 7 We 
30. a, be ; 
If a juryman before he be {worn take information of the cafe, this 
is caufe of challenge, as the law ftands at this day, but antiently it 
was held otherwife, and that it was lawful, and that was the reafon 
given in the ftatute of 6 H. 6. cap. 2. which enacts, “* That paunels 
** of affifes be deliverd by the theriff to cither party fix days before 
** the feffions, namely, that they might inform the jurors of their nght 
“ before the feffion. 
But this brought great inconvenience in embracery and tampering 
with jurors, and therefore it is juflly difufed and difapproved. ‘ 
If a juryman have a piece of evidence in his pocket, and after the 
jury fworn and gone together he {heweth it to them, this is a mifdes 
meanor fineable in the jury, but it avoids not the verdict, 
tho the cafe appears upon examination. AZ, 23 Car. 1, [307] 
B.R. M. 40 & 41 Eliz. B. R. Croke, n. 1. Graves & Short (b); 
vide tamen contra 11 H. 4. 18. a. 

But if after the jury {worn either party deliver a piece of evidence 
to the jury, and the verdict is given for him that deliverd it, it fhalk. 
avoid the verdiét, but then this muft appear by examination, and be 
indorfed upon the pofea or verdict, fo as it appears of secord, and it 
muft not be barely by affidavit made after. AZ. 40 & 41 Eliz. B, R. 
Graves & Short. Co. Lit. 227.6. | 

But if the verdi& be given againft him that deliverd the evidence, 
the verdict is good. Ibid. 

If a picce of evidence under feal be read in court, the jury ought 
regularly to have it with them, but nat if it be not under feal. ae Bee 

Bur yet if after the jury fworn a piece of evidence not under fea. 
be by the court deliverd to the jury, it doth not avoid the verdict, and ~ 4 
fo it is, af ittbe deliverd by a mere iiranger, or if it be deliverd by one ~ 
of the parti¢s, and the verdi& be given again{t him; on whofe behalf 
it was deliverd. AZ. 37 & 38 Eliz. B,R. Croke, n.¥. (¢) 9 

If after the jury fworn and gone froin the bar they fend for a wits 
nefs to repeat his evidence, that he gave openly in court, who dothit 

(2) Cra, Elin, 616, (0) Picapy &e Farting, Cro Eling git, 
Vou. L, ~ T 4 


* 
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accordingly, this appearing by examination in court and indorfed up-- 
on the record or poffea witi avoid the verdict. .7, 32 Eliz. B. R. 
Croke, ne V1. Metcalfe & Deane (a4). M. 20 Fac. B. R. Hiilord & 
Hall (e), becaufe not done openly in court, nor in the prefence of 
the parties concerned. AZ. 32 Eliz. BUR. Leon, n. 426. Elmes ; 
cafe (f). 

But if the jury after their departure from the bar defire to hear the 
teftimony of a witnefs again, they may be fent for into court, and the 
witnefs may be heard again openly, where the court or parties may 
afk what queftions they think fit. 

[308] If depofitions are read in court to the jury, and after the 
jury fworn and going from the bar the folicitor or profecutur 
for the king or party without confent of parties or order of the court 
deliver the copies of the depofitions to the jury, if they find againft 
him on whofe part the copies were deliverd, the verdict is good, but 
if they find for him.on whofe part they were deliverd, and this ap- 
“pear by examination, and be (as it ought to be) indorfed upon the 
poftea or record, the verdict fhall be quathed, and a new wenire 
facias, or award for a new jury fhall be returned. AZ. 20 Fac. B.R. 
Hillord and Hail. 

If after the evidence given, where divers evidences are read on both 
fides, and the clerk is making up his bundle of evidences, that were 
under feal, to deliver to the jury, the folicitor for the plaintitis delivers 
a bundle of depofitions to the jury, fome whereof were read, and 
fome not read, and upon examination this appeard, tho the jury {wore 
they opened not the bundle deliverd by the folicitor, yet the verdict 
for the plaintiff was for this caufe avoided, (the matter being indorfed 
upon the record) anda new venire facias awarded, for great incon- 
venience may be by'fuch a practice, and the oath of the jury, that 
never looked into them, was not regarded, for poffibly it may be a 
‘mifdemeanor in them to look into it, which they fhall not excufe in 
this manner. 7. 1653. [Webb & Taylor, 2 R. A. 714. pl. 6. 

“Ufthe party after the juryfworn speak with a juryman, but nothing 
touching? the bufinefs in iffue, this doth not avoid the verdiét given 
after for him. 4Z°7. B.R. per curiam. 

. But if he or any in his behalf fay to a juryman after his departure 
tent bar and before verdiG given, the cafe is clear for the plain- 
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tiff, this thal avoid the verdiGt, if given for the plaintiff, for it is 
new evidence. H. 22 Fac. B. z. Athil & Bulwer adjudged. pated 
Abr. 116. pl. 20. 

If 4. be challenged off, and twelve more fworn, yet 4. gocs long 


with the twelve fworn and is prefent at their confultation, if 4. give ° 


no new evidence, nor advifed or direéted them to find that 
party, for whom the verdi@ is given, the verdict is good, [309] 
but 4. fhall be fined for his mifdemeanor. P. 17 Fac. B. R. Park's 
cafe. 

Now touching fining of jurors I fhall add farther. 

Ifa man, that is one of the indictors, be returned upon the petit 
jury, and do not challenge himfelf, he thai be fined. 40 Affix. 10. 

If a jury fay they are agreed, and it being afked, who thall fay for 
them, they fay their foreman, but upon farther inquiry they are not 
agreed, the jury fhall be fined, viz. every one apart. 40 Affix. 10. 
29 Afiz. 27. , 

If a juryman be called and refufe to appear, or if having appeard 
withdraw himfelf -beforé he be fworn, the court may fet a fine upon 
him at their difcretion: vide Stat. 35 H. 8. cap 6. 

So if he be challenged, and while the challenge is trying withdraw 
himfelf, and the challenge is upon the trial difallowd, and he be not 
prefent to be fworn 36 H. 6. 27. a. or being fworn withdraw him- 
felf from his fellows before the verdict given. 34 2.3. Office de 
court 12. 

If eleven of the jury be agreed, and the twelfih refufe, and make 
his companions lie by it, heretofore fuch juryman hath been im- 
prifond for his wilfulnefs, 8 fiz. 35. and fined, and the inqueft taken 
by the other eleven jurors. 3 £. 3. Verdié 40. 

But upon great confideration both thefe courfes have been difal- 


lowd, and the judgment upon the verdi&t of eleven jurors reverfed, “* 
and the jurvman (fined and imprifond) difcharged, as being contrary ; 


to law, for it may be the twelfth was in the right, yet howfoever 


his confcience is not in this manner to besforced, and therefore for- — 
mer precedents of this kind have been ifallowd, 41 £. 3. oy a 


41 Affiz. 11. 

But what if a juror give a verdict againft all reafon, oniibiiie 
acquitting a perfon indicted againft evidence, what fhall be done? I 
fay, if the jury will convict a man againft or without evidence, 
an, Soria Pe eee er Pees. te em the court hath this 

T2 _ | falve 
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ve to reprive the perfon convi€t before judgment, and to acquaint 
the king, and certify for his pardon. 

And as to an acquittal of a perfon againft full evidence it is like- 
wife certain the court may fend them back again, and fo in the for- 
mer cafe, to confider better of sit before they record the verdict, but 
if they are peremptory in it, and ftand to their verdict, the court muft 
take their verdiét and record it, but may refpite judgment upon the 
acquittal. 

" » But as touching punifhing the jury, I fhall fay, what 1 think may 
be done, and what may not be done. 

1, I think in fuch.a cafe the king may have an attaint, for altho 
a@ man convicted upon an indiGtment can have no attaint, becaufe the 

ile i is afhrmed by two inquefis, the grand inqueft, that prefents the 
afe upon their oaths, and the petit jury, that agrees with them, 
1 ek wheresthe petit jury acquits, they ftand as a fingle verdict, for 
we they difafirm what the grand inqueft of twelve men have upon their 
l :, >eaths prefented, and with this agrees the book 10 H. 4. A¢taint 60, 
ith, 64. per Thorn. 

” .e By the ftatute of 26 H. 8, cap. 4. the jufticiar or fteward, before 
whom any perfon is acquit of felony againft pregnant evidence in 
Wales or the marches thereof, may bind over the jurors to appear be- 
fore the prefident and council of the marches of Wales, who may, as 
they fee caufe, fine and imprifon fuch jurors by their diferction 

3. I do confefs if the king’s bench there have been many prece- 
dents of jurors, that have acquitted perfons of murder, or other felony 
tried in that court, if they have gone againft pregnant evidence, that 
have been-fined, imprifond and bound to their good behaviour during 
their lives (g ). 

-The like hath been done before juftices in Eyre, and the court of 
king’s bench is a court in Eyre and much more, for that court may 
reverfe judgment given in Eyre. See for this purpofe 7. 43 Eliz. 
B.R. Rot, 979. Ney’s Rep, p. 48 & 49. Wharton's cafe, where the 
jury in the king’s bench yggguitting the prifoner of murder againft 
pregaant evidence, and it only manflaughter were fined 20/. 

apiece, bound to the good behaviour and for the good be- 

{31 1] haviour of the prifoner, and committed, and this was done 

‘by the advice of all the. the judges. See the fame cafe Ad. 44 & 45 Eliz. 
B. & Yelv.: Rep. p. 23. : 


Tage PS Gyre pap 159.” 
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Mot2 & 43 Eliz. B.R. Croke, n. 12. p. 178. Wats & Braines. 
Yn an appeal of murder there Was a confederacy among the jury to 
bring in the verdict not guilty, and if the court difliked it, then to 
change theireverdict, and accordingly they did, and the court difliking. 
their verdict they went out and founchim guilty, and this agreement 
being difcoverd, the principal confederates were fined and imprifond, 
but this fine was for their confederacy and practice, not for their 
verdict. 

7 R. 2. Coron. 108. The jury acquitted a, notorious tobber in the 
king’s bench againit great evidence, and the court bound the j jury for 
the good iehastoun of the prifoner; the reporter makes a queere per 
quel ley, vide the notes annexed to Ben/oe 153. to the fame purpofe. 

4. Again, in cafes of inqueft of office there have been precedents 
in the Exchequer, and more frequent in the court of wards for fining 
of jurors, that would not find according to their evidence. H. 28 Eliz. 
in Scaccaria coram Theff. & baronibus. 3 Hughes 196. 

5. The practice of the king’s bench to fine jurors for finding ver- 
diéts contrary to their evidence was endeavouring to be brought in 
practice before judges of iff prius; and about 14 Car. 2. in an Ox- 

firdfhire cafe Huntingdon and his eleven companions jurors were fitted 

51. apiece for fuch a verdict, and the fine eftreated into the Exchequer, 

but by the whole court by the advice of the greater part of the reft 

of the judges procefs was ftayed upon thar eftreat, as being impofed 
— to law (4). 

. Before juftices of oyer and terminer and gaol-delivery, if the 

jury ames a felon contrary. to their evidence, the ufe was to bind 


them over to appear in the king’s bench to anfwer an information, 


but I never knew any preferd, and indeed it were impoffible almoft 
for any judge or jury to convict a jury upon fuch,an account, becaufe 
impoffible, that all the circumftances of the cafe, that might [3 ] 


move the jury to acquit a prifoner, could be brought in evi- 
terrorem. 
: pradtice of the Linge 






dence ; this therefore feems to me to 
* 7. But then it-was endeavoured to b 
bench into ufe before juftices of gaal- 
to fine jurors in crimjnal caufes for not obferving the judges’ direc 
tions, and acquitting felons againft their evidence, and accordingly a 

jury in Gloucefterfhire was fined 5/. a man for aqunting a segs af 


(6) Fide aniea sap. 24. p. 160, Vargb-i4ie 6 
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died of burglary, the form of the fine was much the fame as is 
hereafter mentiond, this fine was alfo eftreated into the Exchequer, but 
all. the court after great advice with the judges of the common pleas 
orderd a ftay of procefs thereupon, as being neither wiirantable by 
law not antient precedents in ahy court lefs than E yre. 

At the gaol-delivery at Newgate 10 Maii 11 Car. 2. Wagfaff (i) 
and eleven other jurymen were fined five marks apiece for acquitting 


| Richard Tom/fon and others indiéted for conventicles, Eo quid ip/t ju- 


gatores adtunc &8 ibidem eofdem Ricardum Tomfcn 8c, de predifta 
tranfgreffione & contemptu contra regem hujus regni Anglie, & contra 
plenam evidentiam, & contra direfionem curie@ in materia legis ibidem 

le BF fuper premiffis eifdem juratoribus versiis prafatos Ricardum 

omfon {c, in didtd curid ibidem aperte dat? & declarat’ de premiffis 
éis impofitis in indiftamento predifto acquietaverunt in contemptum diéti 
domint regis nunc legimque fuarum, 8 ad magnam obfiruftionem & im- 
pedimentum juflicie, necnon in malum exemplum omnidm aliorum jura- 
torum in confimili cafu delinquentitm. 

They were thereupon committed, and brought their hebcas corpus 
in the court of common-bench, and all the judges of Exgiand were 
affembled to confider of the legality of this fine, and the imprifon- 
ment thereupon, wherein there was fome little diverfity of opinion, 
whether without a caufe of fuit returned alfo, the common pleas 
‘could give judgment touching this fine, and if there were cau‘e, de- 
liver the party, or whether he muft go into the king’s bench by Aabeas 


corpus and certiorari. 


{313} But it was agreed by all the judges of England, (one only 
diffenting,) that this fine was not legally fet upon the jur y> 
for they are > the judges of matters of fact, and altho it was inferted 
in the fine, that it was contra direcfionem curie in materia legis, this 
mended not the matter, for it was impoffible any matter of law could 
come in queftion, till the matter of faét were fettled and ftated and 
agreed by the jury, ch matter of fact they were the only 
competent judges. ¢ 
And altho the wi ‘might perchance fwear the faét to the 
Sutichiftion of dhe coart, yet the jury are judges as well of the credi- 
__ bility of the witneffes, as of the truth of the faét, for poffibly the they 
ore that-what was {worn 


(i) In Buprell's cafe, Vaugh. 153. é 


2 


was untrue, and poffibly they might know the witneffes to be fuch as 
they could not believe, and it ist the confcience of the j jury, that apf 
pronounce the prifoner guily or not guilty. 

And to fay the truth, it were the moft unhappy cafe that oad be 
to the judge, if he at his peril muft jake upon him the guilt or inno- 
cence of the prifoner, and if the judge’s opinion muft rule the matter 
of fact, the trial by jury would be ufelefs. 

Whereupon, and upon view of the precedents in the court of com- 
mon bench, where prifoners not legally.committed or fined had been 
difcharged, tho no caufe of privilege were returned, the jurors were 
difcharged of their imprifonment. 

And therefore, altho the Jong ufe of fining jurors in the king’s 
bench in criminal caufes may give poflibly a jurifdiction to fine in 
thefe cafes, yet it can bv no means be extended to other courts of 
fefions of gaol-delivery, ayer and terminer, or of the peace, or other 
inferior jurifdictions. 


3 Wilfon, 172, 177: 





Ca Fi. XE [314] 


Concerning ftanding mute, and the punifhment of penance, or peihe 
fort & dure. [*] 


r HAVE hitherto confiderd the pleas of the prifoner in capital 
1. Confeffion. 2. Pleas in bar, ands 8. Pleas 
to the felony, or not guilty. 

Add I have confiderd the procecdings in order to bring the party 
to his trial, and the trial thereupon by the jury. ‘ 

It remains, that I fhould now come to confider what is: to be done > 
in cafe the prifoner will not anfwer, but ftand mute and make no 
defenfe. » ‘ 


caufes, namely, 


a 
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{*) But sow, by the fous 12 Geo. 3. 
& 30. If any arraigned on 
any indiétment or pechiny | felony, or 3 
any indiément for Pace tial 
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to the felony or he hall 
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been eikivibied » sby verdid or ceneon ‘4 


and fach judgment fhall have all | 


con uences, as a conviction by ve WA or 


‘And the fame law is, with vefpedt t0 an p 


arraignment for treafon. or petty Jarciny. 
P Burn. Tit, Mute, bade cif 2 Howk, 
c. 329: 
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In this matter thefe things are confiderable. 

1. What fhall be faid in law a fanding mute, and what not. 

2. What the confequence or penalty is,of aftanding mute in capi- 
tal -caufes, and therein of peine fort and dure. 

3. What cautions are ta be yfed before the inficting of it. 

4. By what law it is introduced. 

I. As to the firft of thefe. 

If the prifoner hath received his judgement already, or be convicted 
and brought to the bar, and demanded what he can fay, why judg- 


t Ghent fhould not be given againft him, if convicted, or why execution 


fhould not be awarded, and he faith nothing, yet this is not fuch a 
wftanding mute as is in hand, for he is already convict or attaint: 
va therefore in fuch cafe, if the party fo called hath always re- 

mained in cuftody from the time of his plea of not gui/ty, if he be 

called to thew what he can fay, why he fhould not have judgment 
upon his conviction or execution upon his former judgment, 

[3 15] and he fay nothing, it fhall not be inquired, whether he can 
{peak or not, but he fhall not have prefent judgment. or execution, as 
the cafe requires. 10 £, 4.19.5. But if long time hath paffed be- 
tween his conviGtion or judgment and this.fecond calling to the bar, 
it is prudent to make the inquiry, at leaft by witneffes, whether he can 
fpeak, for poffibly he may have a pardon to plead. 

-But if a man abjure or be outlawd of felony, and after return 
again, and be taken and brought to the bar to fhew caufe why exe- 
cution fhould not be done, if he ftand mute, an ingueft of office is 
to be taken by the court to inquire, whether he can fpeak-or not, 
and if it befound, that By vification of God fince his abjuration, &c. 
he ‘hath loft his fpeech, it fhall be. aifo inquired, whether it be the 
fame perfon containd in the record of outlawry or abjuration, before 
judgment or execution (as the cafe requires), fhall be awarded againft 
him, for he may plead in bar of execution in fuck, cafe, that he is not 
the fame perfon. 10 E. 4. 19. 6. 8 H.4,1. 6, And fo it feems to 


be, if he were brought in, . a capias utlegat’ or a corpus by 


the theriff; de quo infra. 


And therefore the “book of 26 Afiz. 19. that faith a party abjured 
fianding mute fhall have peine fort &@ dure is miftaken, for he fhall 
be hanged, agen — B.C. Lib. IL. cap. 60. 


Joli 480. 5. 


be ; . * 


“= 


If a man indiéted of felony demur to the indiétment, and will 
not otherwife anfwer, this is no ftanding mute, but if the demurrer 


be ruled againft him, he fhall have judgment of death. 14 2, 4, - 


7. Q. per Cure 

{f a man indifted or appeald of feleny pleads not guilty, and puts 
himfelf upon the country, and the jury remains upon challenges ull 
another day and then appears, and the prifoner at the bar will fay 
nothing but ftand mute, yet this is not a ftanding mute; for the in- 
queft fhall be taken upon the iffue already joined; and fo in an ap- 
peal. 15 E. 4. 33.46. 

And yet even in that cafe it is poffible the prifoner may be taken 
dumb between his plea and his trial, and fo lofe fome advan> (3 6] 
vantages, that the law gives him for his defenfe, as callenges, 
examination of witneffes and many matters for his defenfe; [there+ 
fore] the court bath ufed fometimes by inqueft, fometimes by inquiry 
ex officio by the inqueft impannelled to try his iffue. to inquire, whe- 
ther he ftand mute of malice, and then to try him, or if it be ex vir 
tatione Dei, then to refpite his trial, but if he fpoke the fame day in 
the hearing of the court, then fuch inqueft of office is not taken; for 
the court is of their own knowledge afcertained of his ability to fpeak. 
43 Affiz, 30. 8 H. 4.1 & 2. 

The ftanding mute of a prifoner is not, where he hath ‘pleaded 
not guilty and put himfelf upon the country, tho afterwards he would 
retract it. 

If a prifoner for felony plead ot guilty and put himfelf upon the 
country, and when the jury appears he challengeth pererptorily 
above thirty-five, in fuch cafe the jury was not to be taken, -but judg- 
ment of penance was antiently given againft him, and fo it was no 
attainder in cafe of felony. 17 Afiz. 6. 17 £. 3. 23a, 14 Bde 
4. @. SHOWA @. 20285", 

Bur the law herein was after declared otherwife, and by the advice 
of all the judges judgment of death fhall be given; and fo it was an» 
attainder, 3 H. 712. a. where it was { for a rule in all circuits; 
and fo it continved until 22 H. 8. cap. 14. whet» by act of parlia~ 
ment the challenge was reduced to twenty, and fo the judgment of. 
death upon peremptory challenge ceafed, unlefs in high treafon or 
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“ 


” 


petit treafon, where it ftands on foot as before, vide Co. P.C. cap. 


10% p, 227, 228. who feems to hold, that for challenging above 
% . ’ j < : , 


2 
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& thirty-five judgment of peine fort && dure thall be given according to 

14. E. 4. 1. 2. & 3 Hee 2a. per omnes jufticiarios contra Keble. 

Regularly therefore.a man is faid to ftand mute, when being ar- 

raigned for felony or treafon, cither 1. He anfwers npr at all, or 2. 

Hf he anfwers with fuch mattgr, as ts not allowable for anfwer, and 

will not anfwer otherwife, or 3. Where he pleads not guilty, but 

when demanded how he will be tried, either will fay nothing, or not 
put himfelf upon the country. 

(317) If he ftand mute and fay nothing at all, in cafe of felony 

the court ought ex officio to impannel a jury and {wear it as 

an inqueft of office to inquire, whether he ftand mute of malice, and 

Gf found fo, he fhall have the judgment of peinz fort & dure, or whe- 

ip) ther it be ex viftatione Dei, and if found fo, they are to inquire touch~ 

“gg all thofe points, which he might pofibly plead for himfelf, as 

whether a felony were done, whether he be the fame perfon, that is 

indi&ted for it, whether he did it, and whether he hath any matter to 

alledge for his difcharge. 

But whet if all this be found againft the prifoner, what fhall be 
done? whether judgment of death {hall be given againft him, tho he 
never pleaded, feems yet undetermined (a). 

If a man plead not guilty, and being demanded how he will be tried 
anfwers by God and holy church 4 E, 4. 11. @. or delivers in a pro- 
tection 7 E. 4. 29. a. Coron. 30. or will not put himfelf upon trial of 
his country, this is a ftanding mute, as much as if he had not at all 


Il. As to the confequences of ftanding mute. 

In cafe of an indi€&tment of high treafon, the party ftanding mute, 
judgment of high treafon fhall be given againft him as upon a nihé 
‘dict, M. 3 & 4 Eliz. Dy. 205. a. rule accordant. Stamf. P. C. Lib- 

Me cap. 60. fol. 150. a. 2 Co. Injt. fuper fiat? Weim’ \ cap. 12. vide 
infra, cap. 44. 

In an appeal antiently it had been held, that if the prifoner ftands 
mute, judgment fhould be given for the appellant. 21 £. 3. 18. a.(*). 

But afterwards che law was held all one in cafe of an appeal and of 
an indi€tment, namely the defendant ftanding mute judgment of peine 
fort dure was gern agrintt arse anh che Satis ot Weft’ 1. cap. 
eT B. Garme a7, wires pston, a ‘See. Sit Tr. Fol. 1. g. 367- lord 


neither {peak nor Apri 


oa manermag dtr i: La 34. in 
12 {peaks 
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12. fpeaks only of the Aing’s fuit, (+) vide 45 Affiz. 30.8 Ho. 2. a. 
14 £. 4.7. a. ‘ 

If a man be indiéted of felony and ftands mute, he fhall be put to 
penance, 7, 68 E. 2. B. R. Rot. 20. in dorfo, Berks, rex (b). [ 18] 
And yet vide H. 18 E.3. B. Re Rotaié. Ebor. rex, Petrus 3 
Geildhird arraigned (c) pro depredatione in regid vid ftood mute, and 
an inqueft of office being charged to inquire, if it were wilful, and 
found fo, he had judgment to be hanged. 

On the other fide 7. 30 E.3 Rot. 11. in dorfo Hunt. rex, The 
bifhop of Ely arraigned for felony dicit, quid ipfe ef? membrum fanfle 
ceclefie, & cpifcopus unfus, &F frater domini Pape, and that he could 
not anfwer without the archbithop of Canterbury [his ordinary ] coram 
laico judice; there went out thereupon a writ to the fheriff of Hunt. 
to return twenty-four to inquire of the whole fact, and by the inqueft 
he was found guilty of the felony charged upon him, { de receptamento 
feloniim] and his goods feifed, but he was demanded by the archbifhop 
of Cant. and delivered to him as a member of holy church, {6 that 
there the fact was inquired of, tho the bifhop refufed to anfwer, which 
was a kind of ftanding mute (d). 

By the ftatute of 33 H. 8. cap. 12. any perfon arraigned before the - 
lord fteward for treafon, murder, manflaughter, or bluod-thed in the 
king’s palace, and ftanding mute (hall have judgment, as if convidted 
fo there is no penance in that cafe. 

But upon the ftatute of 28 H. 8. cap. 15. for commiffioners of the 
admiralty proceeding in maritime felonies, fc. there is no [31 
fuch exclufive provifion, and therefore they follow herein the 319] 


(+) 2 Co. Inf. 178. 

ty This was the cafe of Stepben Je Fers 
rour, who was indiéied before jultices of 
ever and terminer pro receptamento felonim, 
and upon being arraigned mutum fe tenuit, 
a jury was impannelled ex officio, who 
found gudd mutum fe tenet de mera & fponta- 
ned voluntate fud, & gudd logui poteft fi velir, 
and he was thereupon put to penance, ad 
penam ; the rec ‘was ‘removed by writ 
of error coram rege, where he not 
guilty, and was committed to the marfhall 
and afterwards produced the king's par- 
don, Ideo inde a : 

(c) Itappears by the record, that it was 
Not upon arrai; that he ftood mute, 


ere res 
brought i : why 


into, court, 
execution thould not be done upon him in 


purfuance of the outlawry, to this he made 
no anfwer; but this is not a flanding mate 
to the purpofe in hand, as our author him- 
felf hath hice at the beginning of this 
chapter. 

d\ This was not ly a ftanding © 
multe, but a claiming the benefit of clergy, 
which in antient times was ufvally done 
efore pleading,) and was of the like na~ 
ture the cafe of lan de Bechingbam + 
Mich, 20 © 21 Edw. Rot 4. in dorfocoram 
rege, Nottingbam,,{ce Part l, p. 345: in no~ 
tis, and the cafe of Fobn de Bofco, P.6 Es 
2. B. Rs Rot, 2, Effex, fee Part 1. p. 180. 
in notis, the reafon therefore, why the fea 
Day Agar was the fame in thiacafe, 
as in thofe, wiz. that it might be known | 


"pro quali ordinaria liberari debeat, whether § 
“as a clerk ; 


convitt or acquit, Vide 2 Co. 


* 


\ 
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courfe of the common Jaw, fo that any perfon indi¢ted for piracy 


before thefe commiffioners ftanding mute thal} have judgment of pein? 
fort & dure. T. 1. Eliz. Dy. 241.4. Brooke's cafe. 
The judgment of peine fort &¥ dure is, as it is recited by Stamf. P. 


* GOLib: I. cap. 60. fol. 150. & & 4 E. 4. 114, viz. “ That he be 


aa 


-NOuP to make the priiumcr plead by tying” (f) Store Tr, Pes I> 367. 


** fent to the prifon from whence he came, and put into a dark, lower 


“room, and there to be laid naked upon the bare ground upon his 


“ back without any clothes or ruthes under him or to cover him except 
* his privy members, his legs and arms drawn and extended with cords 
** to the four corners of the room, and upon his body laid as great a 
“ weight of iron, as he can bear, and more. And the firft day he 
“ fhall have three morfels of barley bread without drink, the fecond 
«day he fhall have three draughts of water, of ftanding water next 
* the door of the prifon, without bread, and this to be his diet till he 
edie” (¢). Vide the entry thereof Ra/?. Entries 385. a. 

This judgment is given for his contempt in refufing his legal trial, 
and therefore he thereby forfeits his goods, but it is no attainder, nor 
gives any efcheat or corruption of blood: vide 34°F. 3. E/cheat 10, 
Dy. 308. a. 14 E. 4.7, a 

The feverity of the judgment is to bring men to put themfelves upon 


. their legal trial, and tho fometimes it hath been given ‘and executed, 


yet for the moft part men bethink themfelves and plead. 
If a peer of the realm arraigned upon an indictment of felony before 


his peers refufes to plead, [he fhall have] this judgment of peine fort 


&S dure. P. 11 Car. 1. cafus domini Cafilehaven. (f). 
And awomun fhall have the fame judgment if the ftands mute. 2 


Co. Inft. V11. fuper fiat. Weftm’ \. cap. 12. Wifeman’s cafe there cited. 


If 4 man be indiéted of petit larceny and refufes to plead, 
f320] it feems judgment of peine fort &F dure fhall not be given, but 
the patty convict, for he is not to have judgment of death. 

But if a woman be jndicted for fimple larceny of goods under 10s. 
tho the fhall not dic for it, but only be burnt in the hand by the ftatute 
of 21 Fac, cup. 6. yet if the refufes to plead, the judgment of peine fort 
& dure hall be given againft her, ‘becaufe it may fall out upon the 
cafe, that fhe hath been burnt in the hand Before, and then fhe is to 
be executed; and it is but a privilege, as clergy is, which the muft 
put herfelf by her defenfe into a capacity of enjoying. 

BS hater ny See or 7 Cam 
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Ifa Sef felony be made by aét of parliament, tho. it makes no'pro- 
vifion toifching the penalty of ftanding mute, yet it isa neceffary con- 
fequence thereof, tho not {pecially provided for, if it be not oufted by 
the a&t, that makes it felony ; as clergy is an incident to every new 
created felony, unlefs {pecially oufted by act of parliament (*), for 
they are incidents: Vide Dy. Q41. b. . 

And therefore in rape, tho made felony by Ve/fm’ 2. cap. 34. if the 
party indiGted ftand mute, he fhall have judgment of penance. P. 7 
Gar. 1. lord Cafilehaven’s cafe. 

‘Tho judgment be given of peine fort &¥ dure, yet if the offenfe laid 
in the indi@ment be within clergy, his clergy fhall be. allowed him, - 
which appears by the ftatutes of 23 H. 8. cap. 1. 25 HL, 8. cap. 3. and 
other ftatutes that ouft clergy, where the party ftands mute, in fome 
particular cafes, and by the books. 

III. As for the third general, the neceffary cautions to be ufed ina 
infliGting this fevere punifhment are thefe. 

1. Let not the judgment be too haftily given, let the prifoner have 
not only trina admonitio, but alfo fome convenient refpite, poffibly till, . 
the afternoon, to bethink himfelf, if the arraignment be in the morn- 
ing; or till the next morning, if the arraignment be in the afternoon: 
and let the judgment itfelf be diftinétly read to him, that he may 
know his danger before his final refufal with due admonition 
not to deftroy himfelf. 4 £. 4. 11. 4. [321] 

2. Before any judgment final be given, if the prifoucr ftands wholly 
mute and fays nothing at all, let an inqueft of office be taken to in« 
quire, whether it be ex malitéd, or ex vifitatione Dei, unlefs he hath, 
{poken in coust the fame day, wide Raff. Entries title gaol-delivery, 

3. And likewife let the judge hear the witneffes upon oath to give a 
probable teftimony of-his guilt, for tho his malicious filence carries 
with it a prefumption of guilt, yet it is good to have fome concurrent 
tetimony. 1. In refpedt of the feverity of the judgment. 2. Becaufe 
the ftatute of Weftm’ 1. cap. 12. de qua infra, feems to require it. 

4. If the offenfe laid in the indiftment be within clergy, tho in 
ftriétnefs of law the prifoner ought to pray it, yet it,is the duty of the 
judge to allow it, tho nor prayed, and that as weil after judgment 
pronounced as before. 

IV. Concerning the {fourth particular, al ae law this rome 
of peine fort & wage is introduced, Me ot 


” Vide Part 1. Piqeqe Oe oa x Biers: 
Z , By 
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“By the ftatute of Wefim? 1. cap. 12. Purvieu eff enfement que les 
Selons eferies, & queux font apertement de male fame, & ne joy voilent 
mitter en enqueft de felonies, que homes met fur eux devant juflices a la 
Suit le roy foientmifes en la prifon fort 8 dure, come ceux queux refufent 
‘eftre al common ley de la terre, mes ceo neft my a entender pur prifoners, 
que font prifes per legier fufpicion. 

Some (/) have antiently thought, that this a&t of parliament intro- 
duced the penance, and therefore they did antiently think ic did not ex-. 
tend to.an appeal, becaufe that is the fuit of the party and not the fuit 
of the king, de quo antea p. 317. 

But it feems,#that altho this ftatute is in fome points direCtive, 

‘namely, that it fhould be applied to thofe, that are of ill fame, and 
not thofe, who are taken upon a light fufpicion, and therefore the 
court before they give this judgment ought either by inqueft of office, 
or at leaft by examination of witneffes to inquire concerning the pro- 

babilities of the guilt: wide Stamf. P. C. Lib. Il. cap. 60. fol. 
[322] 150. a. yet this ftatute doth not originally introduce the pe- 

- mance, but it was to be done by the common law, .and accordingly it 
is agreed by my lord Coke in his comment upon this ftatute 2 Jn/?, 
?. 179. 

And this appears 1. Becaufe this ftatute only {peaks of imprifon- 
ment fort & dure, but enacts not the punifhment itfelf by this linger- 
ing painful death, therefore the punifhment, as it is thus inflicted, was 
at common law, and is by’ force of the common law. 2. Becaufe 
tho fome antient opinions were, that it extended not to the cafe of an 
appeal of felony, yet the law hath conftantly for many ages extended it 
to an appeal (i), which cannot be by force of this ftatute, but uy the 
common law. 

3. The antients, as Fleta (4), Britton (1) and Hee (m), tho they 
wrote fince the making of this itatute, mention the penance without 
referring of it to this act of /Ve/im’ 1. (n). 


aa Ni ca eerie emai. ALY 


C.H.A P. 


b) Stamf. P. C. 149. b, Peultan depace takennotice of in any antient author, book, 
nisi - £ cafe, or record before the reign of E. 1. 
on the contrary I find fome inftances in 

th Lib. ray ‘ff the preceding reign of perfuns arraigned 
Rad 22. § 73. for felony ftanding mute, who yet were 


cap- 1. $9. not to their penance, but had judg- 

is) a) Mery e189 made 1, and See eke hangin allick time it 3 
the by the manner of the econ iedoes to have be a at i 

not feem to have i Sitotanel this penance, prifoner ftood wilfully mute, a jury of 

but rather fpeaks of itagathingalready twelve wi impunneled x ois, sdf 

known, yet I cannot find, that it is ever they found him guilty, jury of 
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Concerning clergy how it food at common law, and how generally at 
this day. 


AVING in the former chapter gone through the pleas and trials 
of the prifoners, and the proceeding upon ftanding mute, I come 
to confider the privilegium clericale, and | the rather refer it to be ex- 
amined in this place, becaufe tho antiently clergy was prayed and al-, 
lowed upon the arraignment of the prifoner, yet at this day it is rarely 
done but upon his conviction or ftanding mute, and this is, 1. For 
the convenience of the court to be afcertained firft of the nature of the 
crime by the confeffion or trial ofthe prifoner. 2. For the advantage 
of the prifoner, who poffibly may be acquitted, and fo need not the 
benefit of clergy: vide Hob. Rep. 288. Searle & Williams. 

And for the full difcuffion of this matter, (which I muft needs fay is 
one of the moft involved and troublefome titles in the law,) I fhall, 
as near as I can, hold this method. 1. To confider fomewhat in 
general touching the original and alteration of the privilege of clergy. 
2. In what cafes it is to be allowed, and in what not (a). 3. What 
perfons are capable of this privilege, and what not (2). 4. At what 
time it is tobe allowed, and whennot(c). 5. The manner how itis 
to be allowed, and who the judge of it (d). 6. The confequence of - 
the praying or allowing of it (¢). 


twenty-four were chofen to examine the 


Ihidem in dorfo. Thomas de la Herbe 
verdict of the former ; and if they were of 


the fame opinion, the prifoner was fenten- 
ced to be hanged. lacita corona coram 
Juftic? itinerant’ im comitath Warwicenli 
ani 5 H. 3. Rot. t. 
“ Aynes, fuit uxor Roberti de Bofco, 
“ appellat T1 filium Huderti de morie 
+ Robert viri, fui, & Thomas venit, & quia 
“‘ipfa habet virum Rodertum de Verdun 


*‘nomine, qui nullum facit ap prs ay 
“non habet» weit oe 


ki p raceme 


«fs te nt, 
Somes: 
discs, Abi a’ peaside a co 


i a 

Mir dy aces gs os '. 
Cataila Thome xxxiv. folidos mana 

Tios, unde vicecomes refpondebit. 


“captus per indiGamentum pro furtis é 
“ alus nequitiis & oe she ep ase venit, 
 & non vult ponere fe fuper patriam ; & 
“ st joratores dicunt fuper facramentum fuum, 

judd malé credunt eum de receptamento 
“ Holbce Gol: ighely, qui fuit latro cognitus, 
** & poltea fufpenfus apud Caunped'em, & 
de hoc & de aliis furtis eam malé cre+ 
* dunt, & xxiy milites ad hoc eleéti dicunt 
* idem, quod preaiéti xii juratores, & 
« quod latro eft de ovibus & de averiis & 
oo Sis rebus, & ided fufpendatur, 


fe ere 45+ 46, 47» 48) 495 I; 


(6) Cap. 5t- 
o 3 eel 
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» For the firft of thefe, iamely the original and Snel of this higgre 
legium clericale. 

Antiently princes and {tates ‘siieheriod to chriftianity in favour of the 
clergy, and for their encouragement, in their offices and imployments, 
and that they might not be fo much intangled in fuits, did grant to 
the clergy very bountiful privileges and exemptions, principally of two 

* 1 kinds. 1. Exemption of places confecrated to religious duties 
13741 fom arrefts of crimes, which was the original of fanétuarics. 
2, Exemption of their perfons from criminal proceedings in fome 
‘cafes capital before fecular judges, which was the true original of the 
privilegium clevicale. 
"The clergy increafing in wealth, power, honour, number and in_ 
tereft, afterwards fet up for themfelves, and that, which they obtained 
by the favour of princes and ftates at firft, they now began to claim 
tel right, and a right of the higheft nature, namely jure divino; 
by their canons and conftitutions endeavoured, and (where they 
met with tame and eafy princes and {ftates,) abukond vaft extenfions 
of thefe exemptions. 1. In the perfon concerned, namely to all that 
had any kind of fubordinate miniftration relatiye to the church. 2. In 
' the caufes, exempting as far as they could all caufes of clergymen, as 
well Civil ‘as criminal, ‘from the jurifdition of the fecular power, and 
wholly fubordinating them immediately and only to the ecclefiaftical 
jurifdiction, which they fuppofed to be ‘lodged firft in the pope by 
divine right and inveftitute from Chri, and from the pope fthed 
_ abroad, into: all fubordinate and ecclefiaftical oye age whether 
ordinary or delegate. 

And by this means they endeavoured and in fome kingdoms and for 
fome ages obtained, that there was a double fupreme power, or two 
“kingdoms in evety kingdom, the one a regnum ecclefiafticum, abfolute 


and independant upon any but the pope over eccléfiaftical men and 


eaufes, exempt and feparate from the fecular magiltrate ; the other 
r mum n feculare of the king or civil magiftrate,, which yet was not {fo 
ute, but that it had fubordination and fubjedtion to this regnum 





eeclefiplicums fo it. was regnum fub graviori regno. 


~ He that lifts tovfee the whole fcheme of their claim, let him read 






i Spans his largedifcourfe of the monumenta ecclefiaftica' in his opufcula. 
But altho en furpations of the pope were very great and obtained 


much inthis kingd » until the extermination of his pretended fupre- 
Beh dane’ Lai ay claim of the exemption of the clergy 
serie 2% a ay er 


. 
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om fecular jurifdiGtion grew fo burdenfome and intolerable, 
that it from time to time qualified and abridged by the civil 
power; fometimes by acts of parliament taking it away in fomecales, 
fometimes by the interpretation and conitruction of the judges, and 
fometiines by the ¢ontray ufage of the kingdom ; for ecclefiaftical 
canons never bound in England farther than they were received, and 
fo had not their authority from their own ftrength and obligation, but 
from the ufages and cuftoms of the kingdom that admitted them, and 
only fo far forth as they wete fo admitted. © And therefore, 

I. As to the exemption of the clergy from civil fuits bétween party 
and party only, if upon the difringas he wz» returned cléricus &9 benes . 
" ficiatus non habens laicum feadum, procefs iffved to the bifhop to 0 bring 

him in, and in cafe of a ftatute merchant they were by fpecial ats. 
exempted from arrefts by capias. But yet they were not exempt — 
from the jurifdi@tion of civil courts in civil caufes, yet antiently they 
attempted this alfo in the king’s courts but with ill fuccefs, and fo 
they never attempted it after, that I remember. 

M. 1&8 3 E.1, BR. Rot. 13. Cant. William Foye plaincff 
[brought an aétion] againft Guy Mortimer reGtor of Kingfton for 
beating him and cutting off his upper lip with a knife; the defendant: 

» pleaded quad ipfe eff clericus, &9 non debet hic refpondere, and thatowas 
all the anfwer he would give, Et quia querela iffa non tangit vitant 
&S membrun, fed eft de quadam tranfgreffione perfonali, nec ipfe Oult in. 
curid domini regis refpondere ad querelam iftam, jadgmeut was given 
for the plaintiff to recover 100/. damages taxed by the contt, aud 
[the defendant was] commited to gaol, and afterwards paid wey 
marks to the king for a fine (9 ). 

Il. If they were indicted in cafes criminal but not capital, not 
wherein they were to lofe life or limb, there privilegium clericale was 
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not allowd them, and therefore not in sie iy of trefpafs, 
larciny, or killing fe defendendo. Stamf. P.C. fol. 124. er 

III. If they were not indicted of high treafon, clergy was not al- 
lowable, and therefore Hi//. 2H. 4. Rot. 4. B.R. rex, where the 
bithop of Carlifle was indiGted of high treafon, and infifted upon his 
privilegium clericale, quia epifcopus unélus, yet this claim was difallowd 
and he put upon his trial, and convicted (p ). 





. | Yet Ail. 17 E. 2. Rot. 87. in dorfo, Heref. coram rege, the bifhop 


of Hereford indiGted of high treafon for leyying war againft the king 
alleged, that he was epi/copus Heref. ad voluntatem Dei & fummi 
pontificis, and could not anfwer ab/que offenfa divind & fande ecclefia. 
Thereupon the plea was adjourned into parliament, where the bifhop * 
anfwered as, before, and the archbifhop of Canterbury claimed him 
and had him ; thereupon it. was ordered, that day fhould be given in 
‘the King’s bench to the bifhop, and the archbifhop was to have him 
there at the day, and in the mean time a wgit iffued to the fheriff of 
Heref. to return twenty-four to inquire, as if he had pleaded, [quid 
wenire faciat tot & tales, Fc. ad inquirendum prout mori: eft, Gc. pro 
qual, c.] returnable at the fame day ;_the bifhop appeard accord- 
£2 ] ingly in the cuftody of ihe archbifhap, and the jury found 
oad him guilty, Jdeo confiderat’ eff, quod prediflus epif-opus tan- 


"quam conviélus Sc. remaneat penes pradigium archiepifcopum ut prits, 


e. and all his goods and chattels, lands and tenements were feifed 


~ “into the king’s hands by writ dire&ted to the theriff; Upon witich it 


is obfervable, 1. That a kind of allowance is made of clergy in high 
treafon. ‘2. That notwithftanding his claim of clergy, yet a writ 


- iffued to fummon a jury, who inquired whether guilty or not. 3. 


That upon this plea and this inaystisom, tho he had his clergy, i it was 
“ut clericus convidlus. 

"Nota i in the parliament of the 1 E. 3. this judgment was reyerfed 
& this caufe, that the juftices took the. inquifition, licét idem 


| _ epifeapus in aliquam inquifitionem fe’ non af fet. Clauf. 1 E. 3. 








vache “a4 #3 fo that the rene was . Bh a upon the inquifi- 


a thetretondis = inde 
ligeus do-" Maile ink pnd a Ailictetice Was 
» feu'cons - araear, ‘that were imme- 
: and other 


‘the king’ 





Ra ha i nee ~= 


£2 sts ¥ , 





roneous (4). 

But afterwards 7, 21 E. 3. Rot. 23. Ficifedd rex, Fohn Gerberges 
was indicted. for a conftruftive treafon namely, accroaching ro 
power ede quo vide fupra, Part \. cap, 11. p. 80. 138. and thereupon 
claimed the privilege of clergy, Et quia privilegium clericale én hujuf- 
modi cafu feditionis fecundim legem & confuetudinem regni ha€tenus ob- 
tentas &9 ufitatas non cf? allocandum &c. quaefitum eft ab eo fepiits quali- 
ter fe velit acquietare, he ftill replied, that he was a clerk, [3 28] 
afferens fe nolle aliam refponfionem exhibere ; and thereupon he 
is committed to the marthal ad penitentiam Juam fecunddm legem & 


confuetudinem regni fubiturum er. 


os 7 ae a 


His vem eile; 927, 
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Nota clergy denied in fuch a treafon, yet penance awarded, tho the it 


charge was treafon. 


Yet at common law before the ftatute of 25 E. 3. cap. 4. pro clas 


it feems that clergy was allowable to him that was indicted for coun- 
terfeiting coin, or for counterfeiting money. B. Clergy 1, But that 
is alterd by the ftatute of 25 E. 3. pro clero. 

IV. If clerks were indiétéd with thefe claufes infidiatores viarum 
& depopulatores agrorum, clergy was denied them, and therefore the 
at of 4H. 4. cap. 2. was made to put thefe claufes ont of indiétments 
and to allow clergy, if they were in the indi€tment. 


Again, as it was denied iw refpeét of fome offenfes, fo this privie 


legium clericale, was by the common law abridged in refpect of the 
perfon ; for certainly by the canon laws Nuns had the exemption from 


viét. Thus are the entries upon the rolls, \ 


(q) The error of this judgment con-. 
filed not merely in its being given upon 
ag inquifition “in gaam ¢pifcopus fe non 

“ pofuiffet,”” but becaufelit_was given up- 
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“ A, B. indiétatus de felonid, ed quod, 
* &c, & duétus coram rege, & allocutus 
** qualiter fe velit de felonia pradiéta ace 
“ quietare, dicit quéd clericus ex & fine 


 ordinario fuo non debet hic re(ponderes i 


« Et fuper hoe venit C.D. &c. Et petit 

* ipfam tanquam clericum fibi liberarig 

‘ fed ut {ciatur pro quali cidem ordinario 
* liberari debeat, inquiratur rei veritas per 


“ patriam.’? : “Then a ju ry ex officio. was 
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« semporal juriféiGtion, ‘but the ited clergy was never 3H 
“them by our law: vide flat’ 21 Fac. (r). 
~ Again, tho the ordinary took himfelf to be the judge of the allow- 
tice of the clergy and of the purgation of the clerk, yet the king’s 
courts took that courage to make the ordinary. but a miniftgr, and 
themfelves judges of the allowance and difallowance of the clergy and 
purgation. 21 £. 4. 21. b. 9 E. 4. 28.-a, 
~ And fo the judges of the common law would oftentimes deliver the 
clerk to the ordinary, but ab/que purgatione, as where the clerk is 
 attaint by outlawry or by judgment, or conviét by his own confeflion, 
of upop an appeal. Stamfi P. C. Lid. Il. cap. 49.. 3 H. 7. 12. a. 
10 E. 3. Coron, 2471. Hob. Rep. 288, Searle & Williams, ‘or if he 
Bai ‘d notorious malefagtor, vide. 10 E.3. C orrn, 247, or if he 
» be convidt by verdict of counterfeiting the feal or coin at common 
ae law before the Aatite of 25 E. 3. Lib. Parl 18.4. Berton’s cate 
“e 9]. \(*), ‘or if he be committed by record to the ordinary ab/que 
purgatione. Hob. ubi fupra. 
- Andi in, thefe cafes, if the ordinary admitted bing: ‘to his purgation, 
« hie was fineable for it as a great mifdemeanor, and the party dcliverd 
by fuch purgation fhall, be again committed to prifon, JZ. 34 & 35 
‘E.a Rot. 59. Kane. B. Rv the cafe of Hugh Farfham ddliverd by 
William Tefta, and-another.commiffionated from the pope (s) ; and 
the: entry in fuch cafes is, liberatur ordinario tanquam clericus convittus 
F utlegatus ad falvd-cuftadiend’ periculo, quid incumbit 9c. & inhibi- 
tum eff eidem ordinario, n2 ad aliquam purgationem ipfius A, B. procedat 
domino rege inconfulto,. eb quod pradifius A. B. pro feloniis Se. utlega- 
ie am of &c. H. 14.8, 3. BOR. Rot, 19. Rex. Sufi Lond. ‘The 


of John. de Hemmyngefton chaplain, But indeed, if the clerk had 
d his mae sf were eT. deliverd, to the Pae 38 he. henigat 








ase to dine bis siuigitioi, ‘and upon sahara ‘theteot by 
the ordinary into the chancery a writ fhould iffue to: the fheriff fo 
deliver unto the patty fo purged all his goods and chattels feted nto 5 
the king’s hands upon that occafion, nifi fugam feterit et occafione. 
F.N.B.66.a@ Arid all this is to flew, that wharfoever weight the - 
clergymen laid upon their canons and their exemptions from the fe- 
cular jurifdi€tions, yet their canons or conftitutions; or pretenfions 
or claims of this kind were not binding here, nor fo taken farther 
than either by aéts of parliament or the common acceptation of thé 
kingdom they were received, and therefore thefe privileges; |» 7 
received divers alterations and correétions and reftriCtions by “s 
the temporal judges, as the occafion required. 


Pe 


2 Hawk. P.C. ch. gg per totum. 4 Blackf, Com. ch. e8. m3 tot. See Index ’ 
Fotter. Tit, Clergy. Burn, Title Gietgy. {, 2, Benefit of Etergy. 3 — +e 
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CHAP. XLV. Fak 

In what offenfes clergy is allowable or not. | aes 


OW touching the offenfes, wherein clergy is or was allowable, : 
and in what not. a ie 
There’are thefe general rules, that have influence in this whi 
a ing 
. That in café of high treafon againft the king clergy was a 
stip eit in this kingdom. 
2. That at’common law in‘all cafes of felony or petit treafon acs 
was i eee excepting two. x 
3, That where a ftatate makes a néw ‘félbny,’ clergy is’ fnicident 
die unlefs it be {pecially taken’ away by a¢ts\of” aac he 
but where i it makes a new treafon, there is no clergy 
Upon thefe generals much of thé fuccegdin ii i ho nee 
ter, vid atk on follow’ will be built. * ; = 7 3 
I. AS to ‘the firft le fy general ina aso hight 
Be was neyer allowd. 
3 re ‘care on will’ Be confiderd two’ ways. 
Hew it ftood afer. hint, Mek FSS Vay ae . 
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WT ve hiteite WG Mell for Pe clergy wai nde th dia pectin 

wheld in Hill, 25 E.3 which was in the fame parliament, wherein 

the ftatute of declaration of treafon is made, commonly called the 
The fatute of purveyance. ; 

. By this ftatute pro clero cap.%. it is enagtnd, “ That all manner of 

[337] “ clerks, as well fecular as religious, which fhall be from 

i “ henceforth conviGt before fecular judges for any treafons 

** or felonies touching other perfons than the king himfelf or his 

*€ royal majefty, fhall from henceforth have and enjoy the privilege 

of holy church, and fhall be without impeachment or delay de- 

* liverd to the ordinaries demanding them, and upon this the arch- 

“ bithop promifeth, that the punifhment and fafe keeping of 

clerks offenders, which thall be deliverd to the ordinaries, he 

m. fhall thereof make a convenient ordinance, whereby they {hall be 

“ fafely kept and duly punithed, fo that no clerk fhall take courage 

“fo offend for default of correction. ‘ 

“At the fame parliament it was declared what was treafon, and a- 
mong the reft counterfeiting the great or privy feal, or the king’s coin 
is declared treafon, and put in the fame rank with compaffing the 
king’s death or levying of war, and it is thereby enacted, ‘ That no 
** other offenfes, than what are therein declared, be treafon till de- 
* elared by parliament. 

Before this ftatute there were two forts of treafons, that concerned 
the king, one was of a greater note, and another of a lefs note. 

Thofe of the greater note were cen/piring the king’s death, levying 
of war againfi theking, adhering to his enemies, and two others, that 
are fince abrogated by the ftatute of 25 EF. 3. which came under 
the =e and obfcure names of /edition, and accroaching of royal 


In 7 of thefe a party convict had not his clergy a: common law, 
this appears by the judgment cited in the former chapter (a). T. 
21 £.3. B.R. Rot. 23. Rex. . 

_ .» But there were other treafons, that concerned the king, which were 
of an inferior note, namel counterfeiting the feal and counterfeiting the 
coin and thefe, (the latter efpecially,) had only judgment as in cafe of 
petit treafon, namely to be drawn and 

_ And it feems before the ftatute of 25 £. 3. “de proditionibus clergy 
_ was allowd in both cafes, as appears by the old book of E. 3. B.R. 
a (a) b 327 Gebers ele : ae 


ae o) 





tifle¢ Clergy, placito ultimo, and the judgment in partfament of —I3 Et. 
in Berton’s cafe, who being convi& for counterfeiting the king’s: fea. 
had his apa 2 but tradatur ordinario fine purgatione (b). a 

But now a8 to'the ftatute of 25 E. 3: pro clere, and the ftatute of 
25 E. 3. at the fame parliament de pratitionibus laying them both to- 
gether in all cafes of treafon touching the king*himfelf or his royal 
majefty clergy is wholly taken away, and-in all other cafes of treafon’ 
or felony clergy is allowd; and confequently in murder, robbery, 
petit treafon clergy is fettled by this a¢t of parliament. 

But whatfoever is declared treafon againft the king by the ftatate 

of 25 E. 3. de proditionibus, as well counterfeiting the feal or the 
money of the kingdom, as any other treafon therein declared, is 
wholly exempted from clergy. 19 H. 6. 47. b. Stamf. P. C. Lib: 
Il. cap. 42, fol. 124. a. M. 31 E.3. coram rege Rot. 18. Rex, in, 
dorfo, Bucks, cafus abbatis de Muffenden (c) pro refecatione 9 falfi~ 
fcatione legalis manet@, 24 H. 8. Spelman’s Rep. accordant adjudge) © 
2 Co. Infiit. 635, 636. fuper Artic’ cleri. 

So that at this day in all cafes of high treafon, whether thofe de- 
clared by the ftatute of 25 E. 3. de proditionilys, or any other trea~ 
fons newly enacted fince, the privilege of clergy is wholly taken ays 3 
and, (which is the fecond propofition above mentiond.) 

IT. In all felonies, that were at common law before the ftatute of 
25 E. 3. pro elero, and in all cafes of petit treafun by that she the 
privilege of clergy i is reftored and fettled. 

And therefore in all fuch felonies or petit treafons, which . were 4 
fuch at the time of the ftatute of 25 E. 3. cap. 4. pro clero clergy is 
allowable, unlefs in fuch cafes where it is taken away by fubfequent 
acts of parliament, and fo far forth only as the fame is fo taken 
away. 4 

But in what cafes fubfequent aéts of parliament have taken away 
clergy, where.at the time of the ftatute of 25.E. 3. it was are 
hall be the bufinefs of the next'chapter, c¥ 

But yet there feem to be two'felonies, cabvete, clergy Was sm 
not allowable’ notwithfianding this aéty namely. cgrtain acts, (333) 
that by interptetation of law were hoftile acts, which was the 
that I long fince ete on Ney’ tara: — a sire 
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‘ORIA Croeroate monic 
iy in the king’s eile sin 9 Car... viz. 1. Infidiate via de- 
_populatio agrorum. 2. Wilful burning of houfes. 

1. Concerning the former of thefe it appears, that in/idiatores via- 
rum and depppulatores agrorum were oufted of their clergy notwith- 
flanding the flatute of 25 E. 3# cap. 4. pro clerd. 

» Rot. Parl. 4 H.4 n. 30. there was a complaint in parliament by 
the archbifhop of Canterbury and clergy, whereupon it was enacted, 
that ‘iat general claufe thould be left out in indictments and words 
of the fame effect inferted, and that notwithftanding the indictment 
eartied the fame effect, yet benefit of clergy fhould not be denied, as 
appears at large by the ftatute of 4 H. 4, cap, 2. 
e+ As touching wilful burning of houfes I have heard, as before, 
that clergy was not allowable by the common law, but of this more 
ays in the next chapter, 
> Now touching /acrilege. tho fome later ftatutes were made to ouft 
' Fiisetas.j in that crime, yet it feems at common law or tt leaft after the 
ftatute of 25 E. 5. cap. 4. pro clero it was allowable, as appears 26 
Afiz. 21. where it is agreed by the juftices, that a ‘perfor indicted of 
robbing a chapel and breaking a church fhould have his clergy ; but 
it feems, it was with this difference, that if the ordinary refufed him, 
as he might, he fhould not have his clergy. 20 £. 2. Coron. 283. 
Stamf. P.C. 123, 124, but otherwife the court would allow it him. 
26 Affiz, 21. 





See the references at the end of Ch. XLIV. ante. 
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Where and in what offenfes, that where dasust at common law, clergy 
‘is taken ‘away in part or in all by ats 7 parliament Jubfequent to 
3 "96 E. 8. and fir of petit treafon, cee 


, HAVE before declared what capital BAS ethic tig from: 

B. clergy at common law, and how the law ftood-in relation there- 
unto before and by the ftatute of 25 E. 3. and have* there fettled it, 
___Serepualy in a capil offen, except tefony which touch the 
; ae te = otader eo tage Che aint Net la 


But 
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Sueaaa touching: treafons, sthint touch the king, by virtwe'of fie’. 
common law and the declaration of that ftatute the benefit or privi->, 
lege of clergy is not allowable, neither is there any ftatute, that hath 
altered the lw in that point of treafon, but it flands ftill excluded 
from the privilege of Clergy. ° 

But as to petit treafon and felonies fubfequent ftatutes have rs 
great alterations as to the point of clergy from what was declared by 
the ftatute of 25 E. 3. cap 4. pro clero. 

The ingufty therefore touching the alterations made by fubfequent 
ftatutes in point of petit treafon and felony may be confiderd in we 
method. 

1. What alterations have been made by aéts of pantiasiibasia in 
relation to new. felonies made. by acts of — fince 25 E. 3. . 
And 

2. What alterations have been made in fuch offenfes, as were petit 
treafon or felony at the time of the making of that ftatate. 

I. As to the former’of thefe this general rule ‘holds, that if an ad 
of parliament make a felony, and doth not take away clergy [335] 4 
in exprefs words, in all thofe cafes clergy is allowable. 5 

And if it doth make a felony and takes away clergy not generally, _ 
but in fuch or fuch cafes, regylarly in other cafes clergy is allowable, ’ 
as if it takes away clergy in cafe the party be convicted by verity 
yet he hall have his clergy, if he ftand mute. ‘ 

But if it enaéts generally, that it flyall be felony without benefit of 
clergy, or that he fhall fuffer as in cafe of felony without benefit of 
clergy, this excludes it in all circumftances, and to all intents; aud 
becaufe I have before in the particular enumeration of felonies by at 
of parliament taken notice all along what are excluded of clergy and = 
what not, I fhall difmifs that part of the inquiry referring myfelf to” © 
the feveral a¢ts of parliament, that enaét the felonies themfelves ; Fe 
thall. proceed to the fecond part of the inquiry. 

Il. ‘Therefore as. to thofe felonies, that were feck at the time ofthe 





flatute of 25 E. 3. cap. 4. pro clero. i eae 
I fhall firft deliver fome general potions and then proceed oe . 
particular felonies themfelves. am z 


tee Therefore itis certin, that whatfocver petit weafon'or felony 
there was at the time of the making of that ftatute, phar: we 
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2. That therefore all fuch petit treafons and felonies are at this 
day within clergy, unleis where it is oufted by fubfequent flatutes 

" now in force. 

“®&- 3. That where any ftatute fubfequent to 25 E. 3." cap. 4. hath 
oufted clergy in any of thofe felonies, it is only fo far oufted, and 
only in fuch cafes and as to fuch perfons as are exprefly comprifed 
within fuch ftatutes, for in favorem vite & privilegii clericalis {uch 
ftatutes are conftrued literally and ftriGtly. 

And therefore, if clergy be oufted as to the principal, ifis not oufted 
as to the acceffary ; if as to the acceffary before, it is not extended to 

the acceffary after ;' if where the prifoner is convict by ver- 

[ ] diét, it holds not as to a conviction by confeffion, nor as to 

an attainder by outlawry, nor to a ftanding mute, as we fhall fee in 
the fubfequent inftances. 

4. That in all cafes, where a fubfequent act of parliament oufteth 
clergy in cafe of any felony, the indiGment muft precifely bring the 
party within the cafe of the ftatute, otherwife, altho poffibly the fact 
itfelf be within the ftatute, and it may fo appear upon the evidence, 
yet if it be not fo alledged in the indi¢tment, the party, tho convict, 
fhall have his clergy. Stamf. P. C. Je. 130.@. Dy. 99.4. 183. 5. 
224. b. 261. a. 

"&. Altho the cafe be fo laid in die indictment, that it comes with- 

» in the ftatute to exempt the prifoner from clergy, yet if upon the evi- 
dence it fall out that, tho it be a felony, yet it is not fo qualified, as 
laid in the indi€tment, the jury ought to find him guilty of the felony 
fimply, but not as to the manner laid in the indiétment, (as for in- 

- ftance guilty of the felony, but not of the robbery, or notof the 
breaking of the houfe,) and thereupon the prifoner shall be admitted 

‘to his clergy ; and this is commonly done. 

- And now I come to the particular offenfes, wherein clergy is taken 
away from fuch felonies, where by the common law and the ftatute 
| of 25 E. 3. cap. 4. it was allowable. 

= e+And thofe offenfes are thefe that follow. | 
“4% Petit treafon, @. Murder. 3. Manflaughter. 4, ‘Rie: 5. 

ee Robbery 6. Burglary. 7. Larciny of feveral kinds and degrees. 

poe ae I hall gay purfue them in the fame perikie as stor are a 

) anaes Mier es iti 

i. Fi Pati enon vite can ig i ate, ae 








It is wihie: that aftr the ftatute of 25 E. 3, cap, 4. Scie was to 

be allowd until 12 H. 7. cap. 1. & 23H. 8. cap..1. Se a ee 
The firft ftatute, that onfted clergy generally in petit treafon, was 

that of 12 H.*7. cap.'7. which yetextended but to conviction or at- 

tainder, and only to the principal not te the acceffary. 

By the ftatute of 23 H. 8. cap. 1. it is enacted, “ That 4 : 

perfon, which fhall be found guilty after the laws of the 337] 

land for any manner of petit treafon, or wilful murder of malice pre« 

penfed, or for robbing any churches, chapels, or other holy places, or 

for robbing any perfon or perfons in their dwelling houfe or dwelling 

“* place, the owner or dweller of the fame houfe, his wife, children, 

or fervants then being w:thia, and put in fear or dread by the fame, 

or for robbing any perfon or perfons in or near the highways, or 

for wilful burning of any dwelling houfes or barns, wherein any ™ 

“ corn or grain fhall happen to be, nor any perfon found guilty of 

‘* any abetment,procurement, helping, maintaining or counfelling of 

or to any fuch petit treafons, murders or felonies fhall from hence- 

forth be admitted tothe benefit of clergy, except clerks in holy 

** orders, viz. in the order of fubdeacon or above; and that fuch 

perfons in orders convict of thofe offenfes fhall be delivered to 

the ordinary, but fhall remain in prifon without purgation, unlefs. 

‘“ he become bound by recognifance before the king’s. juftices, 
where he was convict, with two fufficient fureties for his good 

behaviour. ¢ 

“ Perfons attaint by judgment upon confeffion, outlawry, or verdict 

admitted to clergy to remain in prifon without purgation. 

“ Clerks convict, and upon their.clergy allowd deliverd to the ordi-’ 

“ nary may be degraded, and then fent into the king’s bench by the 

“ ordinary to receive judgment upon their conviction, and the juftices / 

* having the record before them fhall give judgment upon fuch con- , 

ss vidtion, as‘if had not had clergy. 2 + 
This a, tho temporary, was continued by the ftatute of 28 H. 8. 

cap. 1s and made perpetual by 32H. 8. cap. 3. and by the fame am 

perfons in orders are put into the fame condition,’ as other perfons — 

not in orders, notwithftanding this ftatute of 23 H. 8. cap. 1. oF a8 

H. 8, cap.3- go ee ee 
This flatute of 28 H. - aso all thefe crimes extendel to pti in : 
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But yet it extended to exclude principals and acceffaries before, only 
in cafes where they were found guilty after due courfe of law, viz. 
by verdi€l or confeffion, fc. and extended not to ftanding mute, &c. 


_ And therefore by the flatute of 25 H. 8. cap. 3. it is enadted, “ That 


« every perfon that fhall be Gndicted of petit treafon, wilful burning 
“ of houfes, murder, robbery, or burglary, or other felony according 
“¢ to the tenor or meaning of the faid ftatute of 23 H. 8. and there- 
upon arraigned do ftand mute of malice or froward mind, or chal- 
“ Jenge peremptorily above the number of twenty, or do not anfwer 
diretly to the imdictment and felony, whereof he fhall be ar- 
raigned, fhall be excluded from clergy in like manner, as if he had 
pleaded to the offenfe and been found guilty according to the laws 
* of the land. 

And provides, ‘‘ That if any perfon be indiéted in a foreign county 
for ftealing of goods in another county, and be found guilty, ftand 
mute, challenge above twenty peremptorily, orewill not directly 
anfwer, he fhall be excluded from clergy, as he fhould have been, 
if he had been arraigned for the robberies or burglaries in the 
“ fame fhite where they were done, if by examination it fhall ap- 
“ pear to the juftices, that he had been indi¢ted and arraigned in 
the county where the burglary was done, he fhould have been ex- 
cluded from his clergy by the faid ftatute, had. he been found 
‘« guilty there. 

This ftatute was but temporary, becaufe bottomed upon the ftatute 
of 23 H. 8. cap. ¥. that was but temporary, but by the ftatute of 28 
H. 8. cap. 1. was continued till the laft day of the next" parliament, 
and by the ftatute of 32 7. 8. cap. 3. made perpetual. 

_ But hitherto in this cafe of petit treafon, (and indeed generally in 
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, att thefe cafes of the ftatute of 23 H. 8.) there were thefe defeéts, 


1. That as to the principal the ftatute of 23 H. 8: cap. 1. did’ ex- 


tend to appeals, as well as indiGtments for the offenfes deferibed in 


that flatute, and if they were found guilty by verdiét or confeffion, 


ae 33 9] the appellee and acceffary before were excluded of clergy, but 


ftatute of 25 H. 8. cap. 3. extended only to indiGtments, and 
therefore an’ appellee ftanding mute, &c. was to have his'clergy in 
‘the. cafes of the ftatute of 25 H. 8. cap.3. Again, 


“els Neither of thefe favincs ae. bags ot the party outlawed ed 
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3. A the pie was then taken, challenging above twenty had been 
a conviction, or at leait had put the party to his penance; but that 
\ may obferve. it once for all, now that claufe of challenging above 
twenty mentignd in the ftatute of 25 A. 8. and other ftatutes heres 
after mentiond imports nothing as to the point ‘of clergy, for his 
challenge is over-ruled and he put upon the jury, as hath been before 
obferved (*). 

But becaufe the ftatute of 1% 2 P. & AL. cap. 10. in cafe of petit 
treafon reftores the peremptory challenge of thirty-five, it fhould feem, 
that if he challenge peremptorily above thirty-five, he fhall have the 
benefit of his clergy, for it is now become ca/us omifjus. 

And therefore by the ftatute of 4 & 5 P. & MM. cap, 4. “ If 
“ any fhould malitionfly command, hire or counfel any to commit 
“* petit treafon, wilful, murder, or to do.any robbery in any dwelling 
“* houfe or houfes, or to do any robbery in or near the highway, or 
“ to burn any dwelling houfe or any part thereof, or any barn then, 
“ having any corn or grain in the fame, then every fuch offender, 
“1, Being outlawd for the fame, or 2. Arraigned and found guilty 
“ by order of law, or 3. Otherwife lawfully convict or attaint of 
“ the fame, or 4 Who thall ftand mute of malice or froward mind, 
* or 5. Shall peremptorily challenge above twenty perfons, or Se 
“ Will not dire€tly anfwer, is oufted of his clergy. 

But nota, every indictment to oult the acceflary Lefore of his “lee 
muft run malitios?, otherwife he thall have his clergy, 2 Eliz, #- 
183. 5. 

But now, by the sid 3 1 E. 6.. cap. 12. it is enacted, ‘ That 
“ no perfon, that hath been, or fhall be in due form of. law attain 
** or corivict of murder of malice prepenfed, or of poifoning [3 40} 
“< of malice prepenfed, or breaking any houfe by day or by 
% night, any pie being then in the houfe, where the fame break- 
and thereby put in fear or dread, or of or 













” for rob ng Der 4 or perfons i in or near the highways, or for 
. felonious f ig Of LOTiEs,, geldings- or mares, or for fe m1 t 
“ taking good any, parifh church or otherschurch or chapel, 
“ or being do uppeald of any of the faid offenfes and theres 
s he fc uilty h a eg or {hall confefs the fame. upon 
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« fhall be admitted to have the privilege of ey or fanétuary, but 
«:fhall be put from the fame, and that all perfons in ‘all other cafes 
* of felony, other than fuch as are before mentiond, which fhall be 
“ artaigned or found guilty upon their arraignment, ordhall not con- 
* fels the fame, or ftand mute, or will not direétly anfwer, fhall have 
“ and enjoy the benefit of clergy and fan@tuary, ‘as they might have 
* had before the 24th of April 1 H. 8. 

This ftatute doth not reftore clergy to the principal in cafe of petit 
treafon, but leaves the law in relation thereunto, as it ftood before, 
and upon the ftatutes of 23 & 25 H. 8, tho there be no word eyo 
treafon, for if the opinion of /Va//h and my lord Dyer M.6 & 7 Eliz. 
Dy.'235. a. be law, viz. that a general pardon of all offenfes except 
murder, doth not except petit treafon, and fo petit treafon comes not 
within the expreffion of felony, then the claufe, that in all other cafes 
of felony clergy flall be wx dese doth not extend to allow clergy in 
petit treafon. 

But if that opinion be not law (2), (as I think beis not) then the 
exclufion of clergy from murder by this ftatute excludes it alfo in 
petit treafon. 

But if it did not, yet it dice not peta clergy i in petit treafon’to the 

f3at a principal (2), where found guilty or attaint, becaufe before 
1 H. 8. clergy. was jeken away in petit treafon from ‘the’ 
priticipal by 12 H.. 7. cap. 7. 

- Again, by the ftatute of 5 & 6 E. 6. taking notice, shit by the 
act of 1 E. 6. the a& of 25 H.8. eap. 3. touching robbers and burg- 
lars arraigned in a foreign county, and oufting them of clergy by ex- 
amination ftands repeald, whereby offenders were much emboldened, 

sit is enaéted, “ That the faid a€ made in the 25th year of King 
«°H. 8. touching: the putting fuch offenders from their clergy,’ [and 
« “every article, claufe and fenrence contained 3 ip. the fame touching 
“ clergy] fhall from henceforth touching fuch offenfés from “hence-— 
* forth to be committed or done ftand, remain, and be in full firength 

“ and virtue in fuch manner, as it did before the making 
“ a@ in the faid &rft year of King E. 6, any lau 
“ piseeage cde in the faid a&t of 1 £. 6. to 
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Now upon this act of 5 Ey 6. cap. 10, it hath been taken, that no; 
only the claufe of the a&t of 25 H. 8. cap. $. touching foreign felo~ 
nies oufted of clergy upon examination, but the whole act of 25 4. 8. 
cap. 3. is re-enacted, and upon that account wilful burning ftands by 
vittue “of that a@ oufted of clergy, becaufe oufted of clergy by 23. 
&¥ 25 H. 8. tho no mention be made thereof in the ftatute of LE. 6. © 
and accordingly refolved 11 Co. Rep. 33. Alexander Poulter’s cafe, 
de quo infra. 

Upon the whole matter it feems plain, that at this diy i in relation 
to petit treafon the law ftands thus. ‘i 

1. The principal convict by verdié or confeffion is oufled of clergy 
by 23 H. 8, cap. 1. both in appeals and indi€tments. 

2. The principal ftanding mute, or not directly anfwering is oufted’ 
of clergy by 25 H. 8. cap. 3. in cafes of indi€tment, but not in cafe 
of an appeal; and the ftatute of 1 E. 6. cap. 12, doth not alter the 
cafe as to the principal in petit treafon. 

3. Yet I fee no provifion to ouft clergy of a clerk attaint of petit 
treafon by outlawry, but that he may claim his clergy and be deliverd 
to the ordinary, as a clerk attaint without purgation, for this 
is not provided for, as it feems by thefe ftatutes. [342] . 

4, But.in my opinion the ftatute of 1 E. 6. cap. 12, taking away 
clergy from perfons attaint, as well as from perfons convict of murder 
doth extend to petit treafon, which is in truth murder, and confe- 
quently a perfon outlawd of petit treafon, tho not by the ftatutes of 
23 or 25 H, 8, yet the ftatute of 1 E. 6. is win from clergy beac 
the name of wilful murder (c ). : 

And the ftatute of 4 & 5 P. & M1. cap. 4. taking away clergy’ 
from acceflary before in cafe of petit treafon, where attainted by out- 
lawry, had committed-a great piece of abfurdity in putting the accef# 
fary in a worfe cafe than the principal, unlefs the law had been 4 
taken, ‘that the ftatute of 1 E. 6. cap. 12. had taken it away from the 
principal i in ear cafe of outlawry, which is an attainder in law. — 











anti nd by the ftatute of 4 & §P. & M. cape 
a “Ag be laid malitios2.. 2 Eliz. : 
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6. But the acceffary after the fat hath his clergy in all cafes in 
petit treafon, for no ftatute takes it from him. _ 

I have been the longer i in this, becanfe it was neceffary to take 
noficé of the feries of all the ftatutes, and to difintangle them, and it 
will ferye for the briefer collection of what follows in other cafes. 





See the references at the end of ch, XLIV. ante. 
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_ Concerning the alteration made by feveral fiatutes, in,cafes of murder, 
manflaughter, rape, and wilful burning of houfes or barns with 


, COR. 4 
* 


Shall briefly confider how the privilege of clergy ftands as to 
murder, and therein. 
1. At the common law, and by the ftatute of 25 E. 3. cap. 4. clergy 
was to be allowed as well in murder, as any other felony. 
2. Tho there were fome particular ftatutes, that in particular cafes 
took away clergy in cafe of heinous murders (*), yet the firfl general 
law, that took away clergy in cafe of wilful murder ex malitid praco- 
gitatd generally was 23 H. 8. cap. 1. which extended only to a.con- 
viction by verdiGt or confeffion, and included acceffaries before, and 
extended to ‘appeals, as well as indictments. 
“3, The ftatute of 25 H. 8. cap. 3. extended only to indi€tments but 
Rot bee aiait to principals and not to acceffaries before or after. 
g + But the ftatute of 1 EZ. 6. cap. 12. took away clergy from prin- 
pe als in 1 murder in.all cafes, viz. conviction oy, verdict or confeffion, 
der by outlawry or otherwife, f r not ser 
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anfwering, (2), but this ftatute of 1 £.-6. extended not to at 
y kage sy eat 3 lea, 6 i el 
fa ‘malitioufly command, hive, or counfel any an 
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“FP pot to ftanding mute or not direéy anfwering, for ghargdsinb ‘con- 
Picton i in that cafe, and fo it feems as to an outlawry (2. 

Tif. As to rape, by the ftatute of 18 Elix, cop. 7, If any man be 

Convict theteof {by verdié& or confeffion, of be butlawd forthe fame, 

he is excluded of clergy, but this a& extends notito a ftanding mute 
or not diretly anfwering, for this is ca/us omiffus (d), and he thall 
Anave his clergy 11 Co. Rep. 35. b. Poulter®s cafe. 

But at this day in all cafes challenging aboye twenty makes nothing 
either for or againft clergy, for the party thall-not be put to his penance 
nor be convict thereupon, but only his. challenge hall be over-ruled 

ae he put upon his trial, as hath been before obferved (rs and there- 
fi 






ore. the claufe in the act of parliament oufting clergy, where he chal- 
lengeth above twenty, or the not mentioning of that clanfemakes no- 
thing at this day‘one way ot another as to the point of,clergy. 

But neither acceffaries before-or after ge i ae fatute sxempt 
from ‘the privilege of clergy. 4 r 

IV- As to the cafe of wiiful burnings eos 

It ftands now a fettled point, ‘that ifthe tiicipl be convict by ver- 
dict or confeffion, ‘or ftand mute, or will not directly-anfwer, he thal! 
not have his clergy, this isthe point refolved 11 Co, Rip, 35. 2 


Poulter’s cafe, —_ the aa practice is, and) Pe hath been, 


accordingly. gu ps 

[346] Avid the ftatute of 4 & 5 P. & M. cap. 4: Pesiety Sasecs 
‘3 {3 ithe law to be fo, for clergy is taken away from the acceffary 
before, and it were a ftrange overfight, if'an act of parliament fhould 
exempt the acceffary from. clergy in this cal, and yet - peace! 
Should have the benefit of it. 

"That which caufed. the doubt was the ftatute of 1 E. 6. cap. 12. 
hein it enumerates all ‘the offenfes, which were then to be exempt 
fiom ‘clergy, and mentions not the cafe: seni al oe and enacts, 
e That in all other ae e all have 
ray cles from, wf during ga iteerenst w . 

ature mi oo 3. 
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1: sre wan 4% ay iat re. by wee be 1 
1-H. 8. was.exempt from clergy, being an a of hoftility, oui this T 
remember was given by Noy attotney general about $ Car. 1. but pof- 
fibly this‘may be doubtful as to the faét, whether af common law clergy 
were not allowable | upon this. offenfe? and if it were not, yet itis a 
greater doubt, whether that law were not altered by the aé of 25 E. 
3. cap. 4s pro clero, wherein clergy was fettled in all cafes, except 
treafons or felonies, that touch the king or his toyal dignity.” ae 

“@ Others have agreed, that clergy was taken away in thefe cafes 
of wilful burning by the ftatures of 23H, 8. cap. 1. and 25 H, 8. cap. 
8. and confequently this offente tot being em fated in the ftatute of 
YE. 6. cop. 12, is by the’general concluding claufe of that flature rel 
toreil tothe benefit of clergy: “Butthen they think, that by the ftatute 
of 5&6 E. 6, cap. 10>the fatute of 25 H. 8. cap. 3x is wholly re- 
vived, and ¢onfequently now the repeal of the exemption of clergy in 
cafe of wilfal bufning is repealed by the revival of the fatute of 25 17. 
8. cap. 3. by the fubfequent Ratute of 5 & 6 E. 6.cap. 10. and thereby 
exemption’ » cafe of wilful burning is again eftablifhed. 

“Bat this hath’ in it many difficulties: 2. It feems bythe.) 
whole {cope of the preamble and the ftriét penning of the b34 
body of the a& of 5 6 E. 6. cap. 10. that that a& revived | 
much of thie act of 25H. 8, ¢ap. 3, as Concerns the outing of fe 
of their clergy. upon examination, where robbeties or burglaries, were 
committed in foreign counties. 2. Again, the (tatute of 25 H.8. took 
away clergy from wilful burning, only in cafes of indigtinent, and 
that only where the prifoner ftands mute, anfwers not dire@ly, or 
challengeth above twenty, but the oulting of clergy in cafe of appeals, 
as well as indiStments-apon convigtion by. verdiGt or | on 
a eacumerck: a i. eae 




















“And therefore’ Tecan i no ‘dredié thi 


- Cipal’ in‘tis offenfe is within the privileg of clei 
f even Dips ae gee ont (e)stegy 
‘ capi 4 fey Tae yee ‘ 








he 2 thon have,been-onfted of epee’ by the. sind Of 23° Hes: 
cap, 1. the juftices: of the county of B. hall ouft him of his clergy ia. 
the county ot B. swhether he: be conyiéted, ftand mute, challenges 
above twenty, oranfwers uot dive@ly,® » 

And tho this claufe bé repealed. -by the ftatute of, 1 E.6, 7 
cap. 1% it is again ‘revived by.5 & 6 Ey 6. Caps 10. and [349 
ftands now in force as to-all robberies, where the party, ‘if convict, is 

to be oufted of his'clergy by the ftatute'of 23°H. 8. cap. 4.0 
But it extends. not:tovany, felony, where  clergy-is oufted by any 
ftatute after 25, H8.Go. Pel, fee 50. p 115. park 2. ee fl iar 
a. (*). 

1f.4.. commits.a robbery near the highway.in ee county of z sod 
takes away but to’thé value of 6d. yet if indiéted for robbery. in the 
coynty of B. he fhall have: judgment of death widhout benefit of 
clergy, but if becatry thofe goods-into the county of C. and there is. 
indigted and pleads, and the jury find him guilty to the value of 6d, 
tho upon ‘the evidence*it-appears that it was a robbery in the county 
of B. yet" hey fhall) not have judgment of death, becaufe as it now 


ftands, it is but petit larceny (@), where the prifoner is not to have» 


his clergy but to be ~whipt, and the examination given by the ftatute 
of 25 H. 81 is only'to oul clergy, where a M. 31 Eliz. 
Mosre’s Rep. ns 139. p. 530. ‘ 

If a man be indicted for a robbery in wid regia é ),.01 or an alt vid 
or in alta wid regia, and be conviét, he thall be oufted of his, cler 
by the ftatute of 23 H. 8. but if it be laid to be in dr vid. regia pede 4 


ducent? de. London ad Iflington, tho he be convict, he oe have his 


cletgy: adjudged 38 H, 8. Moore’s Rep, 16. p, 5+ 
But in that cafe it-might have been laid prop? altam ee schon, 
and he fhould have been outt of his clergy, for the words of the 








ftatute are in or mear the highway... ‘y 

if a man h “robbe upon, the river Pecics gaa civer \ 
within the body of a county, this is ‘@ robbery upon shiz 
way, and may laid in the indiémens, and, the ‘party tha tbe 





*) Vide Port a0 Beby 55. 
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te Robbing in the etitshotllneowann: his wife, ie 


being, in the honfe; tho not being put in fear, 

_4, Robbing a-houfe, and no peslgn bere, ther. 

As to thefé in their order. : 

I. Robbing any perf6n in_ his pee Ria or dwelling, place, 
the owner or dweller, his. wife, children, or fervants heing within the. 
fame:and,put in fear or dread by the fame. é 

See of 23 H, 8. cap, 1. as well.i in an appeal as an indi@- 

ment;-the principal and acceflary: before the fact a are outted of segs 
in two cafes, mamely, > 

1, Tf convict by verdidt.... 2. If ‘convidt by flor, 

By the flatute of 25.H.8. cap. 3. there is farther mello nae 
but only in cafe of indi&ment, ,not of appeal, and only againft the. 
principal, but not the acceflary before or after, yiz. 1, If the princi- 
pal ftand mute of malice or froward mind, 2. If he challenge above 
twenty peremptarily. 3, If he. will not direétly, antwer. 

There is farther proyifion made for oufting of clergy, where rob- 
bers of houfes cary. the goods into another county and be there in- 
diéted of larciny,-if upon examination they fhould be oufted of cler= 
gy had they been indicted in the firft ans Fy ‘but, as hath been 
before obferved, mat 

1. This ouftingof clergy by examination ina foreign county ‘refers 
only to fuch robbery, as by the ftatute of 23H. 8: cap. 1. is oufted 
of clergy; namely, where the owner, his wife, children, or feryants 
are then in the houfe and put in fear, not to fuch robberies, as by adts 
of , Parliament made fince are pong out of clergy:: 2In cafe of an ar- 
raigoment in a foreign county, -if the goods prove to be » but of the 
value-af 12dihere is no clergy to be demanded or.allowd, being. but 
petit larciny, and therefore no outing of clergy by examination. 

Dorothy Cale. (*) was indidted in Suffer for ftealing goods (552) 
upon the sioner cee fires in Kens, 5 
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“to robberies where: -dergy istaken ‘away by 23 H. 8. but if-it bad 

been with a putting in feary fo that in'cafe of aman he thould have 

been wufted of his clergy, it deferves confideration, whether the wo- 

» man, if under 10s, thould have been oufted of che ‘ienet of ‘the fta- 

» ‘tate of 21 Fac. ‘cap. 6. by eXamination, tho angieny it were 2 
burglary and robbery. Sed de hoc infra. 

But thefe ftatutes did not extend to any {uch robbery, where 1. 
There was no putting in fear,. 2. Where the owner, his wife, chil- 
dren-or fervants were not in the houfe, but only a ftranger were there 
and put in fear. 3. Neither did they extend to one attaint by out- 
lawry or*battle, 4. ‘The'ftatute of 25H. 8. extended not to ap- 
peals. 

‘ As to the acceffaries sensi the fact, by the ftatute of 4 &9' 5 P. & 
. MM. cap. 4. it is enated, “Thar if any thall command, hire, or 
*-counfel any perfon’ to do any robbery in any dwelling houfe or 
** houfes, they fhall be excluded from clergy ih all cafes, viz. convict, 
* outlawd, ftanding mute, &c. 
Upon this ftatute thefe things are obfervable. 
1. Tt requires an a@tual robbing, viz. taking er forae goods ; 
a bare breaking of the hovfe is not fufficient.” 
» 2. It extends to a robbing, without mentioning pug in fear. 
- 3. Tt extends to outlawry, which 23 or ‘25H. 8. extended not to. 
“4. It extends to appeals as well as indi€tments ; but acceflary after 
are in no cafe excluded from clergy. 
Il. Robbing of any perfon by day or night, any perfon 


[353] being then in the fame houfe, and put in fear or dread 
thereby. ; : 


By the ftatute of 1 E. 6. cap. 12. clergy is taken away in all cafes, 
viz. if he be attaint by outlawry or otherwife, conviét by verdict, 
~ _ confefhion, or wager of battle, ftands mute; or will snot direétly an- 
) fwer : And this as well in appeals as indictments. © © 
Tt is jt mentions not ‘peremptory Chae ecto = twenty, 
neither is it’! rq for the reafon before given. a 
“But this ftatute, tho it fpeaks generally of breikking a houfe by day 
‘or by night, hath had this conftruétion always allowd, vik. 
“If ie breaking of the houfe be in the night, ‘then it muft be fuch 
p as amounts to burglary, viz. with an intention to commit 
ables, and then it oufts clergy, if it-be vo enn: in fear. 
be’ If 
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al 
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If it be @ breaking the houfe in the day-time, then it muft be alfo. 
2 breaking, as hath an actual robbery joined with it, andthen if there 


be a putting i in fear alfo, the clergy is oufted.in all the cafes mentiond - 


in this ftatute. ‘ - 
But in both. cafes there muft be a sputting in fear, otherwife chile 


ftatute outts not clergy. * 


This ftatute therefore hath made thefe additions to the ftatutes of - 


23 & 25 H.8. viz. 1. It exempts burglary from clergy, tho-there be. 
no-robbery, if there be a putting in fear. 2. If there be a burglary 
in the night, or robbery in the day committed in the houfe, and any 
ftranger be then in the houfe and put in fear, it excludes from clergy, 
tho it be not the owner or any of his family. 3. It excludes the prin- 
cipal from clergy in all cafes, where he is not excluded by any of 
the two former ftatutes (4). 

But again on the other iis, it reftores Ps to the acceffary be- 
fore the faét, tho convict by verdi&t or confeffion, and repeals.fo much 
of the ftatute of 23 Hi. 8. as excludes the acceflary Jefore from clergy. 
But as hath been faid, the ftatute of 4 & 5 P. & AM. cap. 4. 
takes off the clergy again from acceffaries where there is a (3 54] 
robbery and a putting in fear, but not where there is only a burglary 


with a putting in fear, butawithout robbery ; but acceffaries wh in 


all cafes have their clergy. 

ITI. If any perfon be found guilty of robbmg any perfon in any 
part of his dwelling houfe or dwelling ‘place, the owner or dweller 
of ‘the fame houfe, his wife, children, or fervants then being within 
the fame, or in any other place within the precinct of the fame houfe 
or place, fuch offender fall not be admitted to his clergy, whether 
fach dweller or owner, his wife or children then and there being 
thall be fleeping or waking. 5 & 6 E. 6. cap.9.. 

And the fame provifion is made for excluding clergy, where a 
perfon fhall commit a robbery in a booth or tent in any fairior mar-¢ 
ket, the owner, his. wife, children or neva being then,jn the fame 
booth fleeping or waking. a ° aves ‘ 

Upon this a& weiare to obferve, 

1, There mutt be an aétual breaking of the sie fuch a Pisa 
ing as would make a burglary if committed in, the night, and the 
indi€tment muft run frag & intravit. dominum: manfionalem F ‘Ss. 


aig ™ inca of ainda by oawry, Sn al in aot Rady as not 
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y anfwering in an appeal, 


pres i 


e 1 






Ab the fervant, flea ids aalhan's es it de 
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hin his. pitt a of fe hoiife, nor 
a within this ag, ‘wise fame law feems to, be upon eta 
of 39 Eliz, cap. lb. Sank A uf nm ae ore Tey We ve 
But if the citagiaices bones biden jer outward, or pin 
(as.for: the purpofe a clofet ftndy, or - counting-houfe,) and fteal goods, 
this isa. robbery and , breaking, the houfe, within this, ftatute, as alfo 
the Aatate of 99) Blis.. for fuch @ breaking, ,tho bya fervant, 
in the night, would. make burglary, cae id an. eens is not sites 
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ceffaries in this café, tue onily white 
perfon within the honfe put in feats ©: 

So that upon this-ftarure alk. ss 
dhis ftatute are to have their clergy. 
‘AV. Robbing from the houfe. gor 





“ felonious taking away in he:day-time o iy ee, goods, or 
* chattels of ‘the: ae = ey elling th 












cluded : Stat aaetas 

“1, Altho this ftatute fpeak ‘only ot ened meni 
purview, ‘yot inafmuch ‘as Sim, the preamble . iv Speaks of robbery Of 
houfes, a bare taking of goods out of ahoufe, no: body therein, withs 
out an agtual breaking: of «the houfe; fuch a8 would make 
were it in the night, is not fuch a taking out ofa howto, as excludes 
from clergy, and> thas it hath conftantly spiel paola 


the opinioMfin Pophan’s Reports 8 
2. The indiG@mnentepmast 


is ta umnioe hele cales es ie 
tbl a Ob but now by 19 & aa 49%. im 
#, 3. cap. ‘ality tld Becas. 
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_ And if upon the,evidence: ir fall out, shal Fania ilies or 
that any perfon was in the houle at the time, or that he flole, but 
broke not the houfe, he thal be found guilty of a fimple felony an 
have his clergy, but not guilty according to the ftatute (ce). 

But there need Hot either‘in, ttris<cale, or upon the ade 

‘337 1, of 5 6 E. 6. above-mentiond be a formal. mention of a 

robbery, as is ufed in an indi€tment for robbery Bis: the perfon, for 
fregit domum imports it. 

3. It takes away clergy only caiah he principal, and that pe 
where'the perfon is conviét by verdi&t, confeffion, or otherwife, and 
therefore excludes not clergy, where the party fands mute, or is out~ 
wal (7, '), or will not direétly. aciivnet, nor from the ncontlary 11 Co, 

Rep. 36. b. Poulter’s cate. Yn 
3 4. Ifa nian break the honfe in the day-time will intent to fleal, 

tne fteals nothing, this is no felony, but otherwife i in cafe of breaking 
the houfe in the night with intent to fteal, this is burglary 11:Co. Rep. 
$1. 5. Poutter’s cafe. 

If a man enter by the doors or windows open and fteal goods, this 
excludes not clergy upon this ftatute, nor upon the ftatute of 5 & 6 
E.6. cap. 9. for it, muft be fuch an act tomake a robbery within 
either of thefe ftatutes, as would make a burglary, were it in the night ; 
it mult be Fregit & intravit. 

And. therefore the conftant ufe at Mpctaie a is, ‘and always hath 

‘  been.upon thefe ftatutes, that if a man enter the doors being open, 
aud breaks open a cheft and fteals goods to the value of 55. this fhall 
not ouft him of his clergy within this ftatute, or the ftatute af & & 
GE. 6. ¢. 9. ( g). 

~ But if a man enters an houfe the outward doors petit open, Sid 
whics he is in the houfe, breaks open, or unlocks or unlatcheth an 
inward door and fteals goods out of the room to ‘the value of 55. he 

‘) thal be oufted of his clergy upon this ftarute, the fame’ being done 


in the. ¢ no body being:in the houfe; or if he fteals goods of 
a aloe ° t inward room fo ‘opened by day or by night, the 
owner of the h » his wife, children, a ee in the houfe, 








| Ce) But thefe ‘bis are now prcleaa : is’ ‘at wees away. ei all who 
again by 10 & 11 W. 3 & 12 Aun a- - affift, counfel, hire, or 
hove-mentiond. Vide Part 1. p. 564. ix 
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he auatt aaah his ey being indigted — “the! atte of 
56 EL 6. cap. 9. 

T. 16 Car, 2 Simpfon’ 's cafe (h ) at Cambridge: afte. A. 3 
being indiéted upon the {tatute of 39 Eliz. it was found by [3s i% 
fpecial verdict, that 4. bre king in e by “tay, no body being in. 
the heufe, and breaking open a chamber-door and a cheft, took out 
goods to the value of 5s. and laid them on thesfloor, and before he could 
carry them out of the houfe was taken: By the advice of all the: jadges 
of England he was outted of his clergy upon this ftatute, for the taking 
them out of the cheft was felony, and the ftatute doth not alter the 
felony, but excludes from clergy, Gf it were done in the honfe, est 
of the value of 5s. and none in thé houfe. 

Trin. 13 Car. 1. Evans & Finch (i) were indi&ted, for that ee 
tempore diurno, viz. circa horam 12. did break domum manfionalem 
Hugonis Audley in the Tnner-Temple London, nulla perfonit in eddem 
domo exiftente, ahd ftole thence 405. Upon a fpecial nome ipa in 
this cafe, thefepoints were refolyed. 

1. That a chamber i in an inn of | court is eseong magi onalis within 
this flatute. 9) > 

2. ‘That if no id were in the charver at the time, tho ti 
were in other chambers of the temple, yet this was a breaking of the 
domus manffinalis Hugonis Audley null os home in Rac rh ex 
iftente, and maintains the indi&tment. * 

3. Becaufe only one of the perfons indicted did sively peri a 
chamber and took out the money, viz. Evans, andthe other ftood 
without” upon the ladder and‘ received it, Evans was éxcluded his 
clergy, and the other who ftaod upon the pater od received: ‘the 
money had his’ clergy. : tg saa 

And poffibly the fame law may be upon the Ratute ét sie 
6 E. 6. cap. 9. that he only, ¢ that enters the hovfe i in the day- (359) 
time without putting i ‘in fear, “and ‘adiually take: ¢ goods fhall be 
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TL, But now as torburglary joined with larceny oF robbery in the. 


dwelling houfe, this again-is of two kinds, Koi awith Anis in re 
or Without putting in fear. + 


Tf with puiting in fear, then by the ftatute of 23 H. 8.Cap. 1. i 25 
He's. cap. 3. the oda ET TW children, or fervants 
being within the houfe and put in fear, the Offender is oufted of his 


clergy, not upon the account of the burglary fimply confidered,’ but 
upon the account of the robbery, if the' party be found guilty by ‘yer- 
di& or confeffion, “or ftand mute, or will nor directly anfwer. 

But by the ftatute of 1 £. 6. cap. 12 he is excluded from clergy in 
all-cafes, if any perfon were in'the houfe and put in fear. 

[36 2] And altho as to the acceffaries before, the ftatute of E. 6. 

| cap. 12, reftores clergy unto them, yet by the fatnte Of 4&5 
P.M. cap. 4. clergy is in this cafe taken away from. aceeflaries 
before the faét, viz. counfellors, of commanders to do any robbery i in 
a manfion-houfe are oufted of clergy in all cafes. ~ « 

But if it were a burglary joined with robbery’ of goods oug, of the 
houfe, whether the party were put. in’ fear ‘or ‘not, the prifcipal is 
oufted of clergy by the ftatute of 18 Eliz. cap. 7. upon the fingle ac- 
count of the offenfe of burglary, (if the offender be outlawed or con- 
vit by verdict or confeffion,) for that ftatute as to the point of clergy. 
is not at all concerned as to the robbery,‘ but fingly upon the account 
of burglary the clergy is oufted, tho he be acquit of - jrobberyor 
larceny. ‘ 

But then as to the acceflaries before the fa it is dondheble, whe- 
ther in burglary joined with robbery without parting i in fearthe accef- 
fary fliall be oufted of clergy by the ftatute of 4 & 5 P. & M. oe 4. 
it feems to me to be with this difference. 

If the principal be indi€ted upon the flatute of 5 & 6 E. 6. cap. 9. 
fpecially, fetting forth, that the offender felonic? && bur glariter frezit 

© Ndomun J S. preditto. J. 8. uxore, liberis & feroientibus fais in eddem 
‘oe uibus, and flole the goods in the fame houfe, then the ac- 
‘to. indi€tment fhall be arraigned and tried, and if con- 
vidted shall be’ oufted of his clergy by Suan samp 495 ofl 

tM. cape 4e 

But if in that cafe the jriaipat bechit aces ae Ssiterss but acquit 

of the robbery, the acceffary ‘hall have his clergy, for the ftatute of” 
485P.6M. ‘doth not ieclvte tig storey om: ceey, but 
where there was a robbery. 


ae Agd 
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And again, if the principal be indiéted generally of burglary and 
robbery. without forming the indi€tment either mpon 23 H. 8. of put™ 
ting in fear, or upon the ftatute of 5 & 6 E. G. the owner, his wife or 
children beitlg in the houfe, tho the principal he convicted [363] 
and oufted of his clergy by ti ftatutwof 18 Eyiz. yet the * 
acceffary fhall have his clergy, altho here were a robbery committed 
in the dwelling houfe, and.fo within the ftatute of 4 & 5 P. & AL. 
cap. 4. and the reafons are apparent. 

1. Becaufe the principal is not oufted of his clergy in refpect of the 
robbery, for that not being laid according to either of the ftatutes ‘of 
23 H. 8, or 5 & 6 E. &, if there were no burglary in the cafe, he 
fhould have had his clergy, and he is oufted of his clergy merely upon 
the account of the burglary by the ftatute of 18 Eliz. cap. 7. and not 
of the robbery, becaufe not laid purfuant to either of thefe ftatutes of 
23 H, 8.& 5 & 6 E. 6. and the ftatute of 4 & 5 P. & AZ. outts the 
acceffary of clergy in relation to the robbery in the dwelling houfe, . 
si not in relation to the burglary. 

. Becaufe the ftatute ef 4 5 P. & AZ. cannot at all have any 
rfpod to the ftatute of 18 Eliz. which was made twenty years after, 
and at the time of the ftatute of the queen neither fimple burglary, nor 
burglary joined with robbery had oufted the principal of clergy, unlefs 
the robbery were gurfuant to the ftatutes of 23 H. 8. or 5 & 6 E. 6. 
which is not laid in the indiétment purfuant to either, and therefore 
the acceffary could not be oufted of clergy by 4 &£9 5 P. & AZ in this 
cafe, when if the principal himfelf had been indicted of burglary and 
robbery generally, he, fhould have had his clergy both as to the burg- 
lary and as to the robbery ;. fo that upon a general indi&tment of the 
principal of burglary and robbery in the houfe, the acceffary can in no 
fort be excluded of clergy, unlefs the principal be {pecially indicted of 
the robbery purfuant’'to the ftatute of 23 Hi 8, the owner, his wife or 
children being inthe houfe and put in fear, or according to the ftatute 
of 5 & 6 E.6. cap. 9, the owner, his wife or fervants being in the 
houfe, for tho theprincipal upon’a general indictmenyaburglary’’ and | 
robbery may be oufted of his clergy by the ftatute of 18 Eliz, if found» 
guilty of the burglary, yet he cannot be oufted of his clergy upon the. 
account of the robbery, ,becaufe not particularly laid accord- b 64) 
ing to the old ftatutes, and confequently the acceflary mutt" 


in that cafe have his clergy (b Pai Fi 
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But in all cafes acceffries after, muft have their clergy. 


See the references at the end of ch. XLIV, ante. 


ie | 
CHAP. L. 


Concerning clergy in fimple larceny and other felonies. 


Come now to confider of fome other kinds of felonies, wherein 
clergy is taken away, and efpecially in larcenies of feveral kinds, 

1. Stealing of horfes. 2. Sacrilege. 3. Taking from the perfon 
clam & fecret?. 4. Servants robbing their mafters. 5. Taking 
clothes off from racks. 6. Stealing king’s ftores. 7. Taking away 
women againft their wills. 8. I thal! confider of piracies and rob- 
berics upon the fea. 9. Concerning clergy of prifoners arraigned 
before the fteward and marfhal. - 

I.- By the ftatute of 1 E. 6. cap. 12. the felonious ftealing of horfes, 
mares or geldings is put from the privilege of clergy. 

1, If the perfon be attainted. 2. Or convict by verdi& or confef- 
fion, 3. Or ftands' mute. 4. Or will not dire&ily anfwer, ‘This 
was in effet enacted before by 37 H. 8. cop. 8. but it was néceflary 
to be re-enacted here, becaufe otherwife the general claufe in the a& 
of 1 E£.7. cap. 12. reftoring clergy in all cafes where they had it before 
a H. 8. had reftored clergy in this cafe. 

[365] There arofe a doubt, whether, if there were one horfe, 
mare, or gelding ftolen, the offender fhould have had clergy , 
and the reafon of the doubt was not fingly, becaufe the ftatute of 1 E. 
6. was in the plural number, dor/es, mares, or geldings, for then it 
“\, Might as well have been a doubt, whether upon the flatute of 23 H. 
8. cap. 1, he, that had wilfully burned one hotife, fhould not have had 
his iis fibh-ay > decanfe the words of that ftatute are’in the plural number 
dwelling houfes of barns ; and fo for robbing any churches or chapels. 
“But the reafon that made the fcruple was, becaufe the ftatute of 27 
H. 8. cap. 8. was exprefly penned in the fingular number, Jf any man 
jwafieal any hor/e; mare or filly: and then this ftatute of 1 EZ. 6. thus 
varying the number, and yet expreily repealing all other exclufions of 


clergy. introduced fince the beginning of. Hi (8. matle fome doubt, 
Ate. whether 


‘ 
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whether it were not intended to enlarge clergy, where only one horfe 


was ftolen. 

To remove thjs doubt was the ftatute of 2 & 3 E. 6. cap. 33. 
whereby cletgy is eRcluded from him that fteals gne horfe, gelding or 
mare in all the cafes of attainder, conviStion, ding mute, or not 
directly anfwering. 

‘Thefe ftatutes exclude the principal from clergy in all thefe cafes, 
but the acceflary before or after have the privilege of clergy. 1 Mar. 
Dy. 99. a. 

But by the ftatute of 31 Eliz. cap. 12. in fine fatuti acceffaries both 
before and after in horfe ftealing are oufted of clergy, as the principal 
ought to be. 

Il. As to facrilege, wiz. the felonious taking of any goods out of 
any parifh church, or other church or chapel, the principal is oufted 
of clergy by the ftatutes of 23 H. 8. cap. 1. 25 H. 8. cap. 3. and laftly 
by 1 £. 6. cap. 12. in all cafes above-mentioned, 

And by the ftatuge of 23H. 8. cap. 1. the acceffaty before, if found 
guilty by verdict or confeffion, was of clergy, but that is repealed by 
1 £. 6. cap. 12. as to all acceffaries. 

And the ftawute of 4&9 5 P. & M. cap. 4. extends not to [366] 
this cafe, for it takes away clergy from robbery of any dwell- 
ing houfe, but doth not extend to robbing of churches or chapels (c ). 

And certainly clergy was not taken away in cafe of facrilege at 
common law, or if it were, yet the ftatute of 25 E. 3. pro clere cap. 4. 
reftored clergy in that cafe as well as others, and the ftatutes of 23 H. 
8. & 1 E. 6. had been needlefs in this cafe, if facrilege were oufted of 
clergy at common law, and accordingly in the book of 26 Affix. 19. 
(4) and confequently it is miftaken in Poulter’s cafe 11 Co. Rep. 29. b. 

III. As to picking of pockets, by the flatute of 8 Eliz. cap. 4. “ If 
‘« any perfon be indicted or appealed for felonious taking any money, 
“ goods, or chattels from the pev/on of another privily without his” 
“ knowledge in any place whatfoever, and be found guilty by twelve 
“men, or confels upon his arraignment, or be o pwed, oF ‘ftands 
“ obftinately mute, or will not direétly anfwer, or challenge perempe~ » 

“ torily above twenty, he fhall be excluded from clergy. 


} 
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ad's this ftatute thefe things are obfervable.. 
. Tt muft be taken from the perfon. 

2. It muft be taken privi/y without his knowledge, ,and fo laid in the 
indictment , otherwife he fhall have his clergy. } ‘ 

~ 35The goods muft be above the value of 12d. for tho in robbery of 
never fo fimall a value clergy is oufted, becaufe done violently, yet here 
itis otherwife, for if it be not above the value of 12d. it is but petit 
Jarceny, for the ftatute did not intend to alter the nature of the crime, 
but to exclude clergy, where it was grand larceny. Co. P. C. cap. 16+ 


p: 68. (¢). 
[37] 4, It doth not ouft the acceffary either Jefore or after of 
the privilege of clergy. 

IV. Concerning fervants carryitg away their mafters goods to the 
value of 40s. this was made felony by the ftatute of 21 #1... cap. 7. 
(f). And by the ftatute of 27 H. 8. cap. 17. clergy was taken away. 

By the ftatute of 1 E. 6. cap. 12. reftoring clergy in all cafes, as it 
was before 1H. 8. except the cafes mentioncd in that flatute, clergy is 
reftored to that offenfe. 

By the ftatute of 1 AZar. cap. 1. repealing all felonies enacted fince 
1 H. 8, the very act itfelf of 21 77. 8, making this felony is repealed. 

But by the ftatute of 5 Eliz. cap. 10. the ftatute of 21 H. 8. is again 
ré-enaéted to have continuance for ever; but the ftatute of 27 H. 8. 
cap. 17. taking away clergy in that offenfe is not revived and fo clergy 
ftands allowable as to thar offenfe at this day (¢). 

V. By a ftatute made the 22 Car. 2. cap. 5. clergy is taken away 
from thofe that fteal chothes off the racks, with power in the judge to 
tranfport thein to the king’s plantations (4). 


‘e 


VI. By 


() Vide Part. cap. 44- p- § 
oes Y This ftatute is to be en ftri€lly 
relation to fuch goods, as are prot A 
\ dlivered to keep by the muffler or miftre/s 
+ §: a 6. for as to other goods, it was a 
rs ony Qn law, tho under the value 
of gos"but where © wad a delivery, the 
fervant being in lawits policflion, it could 
v at common law bea felony, wide Pert 
. 667. Otherwife therefore it isin the 
tt of a lodger itealing ee or furniture” 


Vipadiag to histo becaufe he isnot 
atruited with the’ on, but onlyywith 


‘an intent to fteal, imbezzle, or purloin 
* any chattel, bedding et lurmiture, which 
by contraét or agreement he or they are 
**to.ule, or thall be let to him or them to 
* ufe in or with fuch lodging, {uch taking, 
‘ imbezzelling, or purloining fhall be to 
“ gil intents and purpoles taken, reputed 
* and adj pee be larceny and felony, 
‘and the er fhall fuffer as in cafe of 
“ felony Vs 4 

* (g/ But fince our author wrote is taken 
away again by 12 Ann. cap. 7. from all 
peront, (except apprentices under the age 


,the ufe, and therefore it wat felony at com- 
mon law; wide Part 1. p- 506. however to 
Saree oes We! Micah 9. Poor 
4a, ape Oe i 
ae Gein oF peifons fhalltake away with 


fifteen years, who hall rob their ma» 
es aif the offenfe be committed th a 
nee: houfe or outhoufe, 
(4) By 4 ye 2s ity 16. tbe Scaling 
linen, fultian, Se from any whiten 
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